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Aut who have had much experience in courts of justice will 
acknowledge the truth of the maxim ‘optima est lex, que 
minimum relinquit arbitrio judicis, optimus judex, qui minimum 
sibi,’ for, wherever room is left for the exercise of discretion, 
prejudice, caprice, partiality, and almost every folly and passion 
incident to humanity, easily find admittance. At the same time, 
it is well known, that, as has often been observed, such are the 
various modifications of which property is susceptible, so bound- 
less is the diversity of relations which may arise in civil life, and 
so infinite the possible combinations of events and circumstances 
eluding the power of enumeration, and beyond the reach of 
human foresight to anticipate, that legislation must necessarily be 
general; and that, therefore, comparatively few of our rights and 
duties can be established by positive law. Hence, for the want 
of direct and positive enactments exactly suited to each particu- 
lar case, it must be left to the wisdom and discretion of judges 
to deduce from the more general propositions of the law such 
necessary corollaries as shall appear to be within their spirit 


and general intent and meaning. And these deductions, when 
VOL. VII.—NO. XIV. 33 








262 Ohio Reports. [ April, 


correctly formed and firmly established, we have very properly 
been accustomed to regard as a component part of the law of 
the land, of nearly as high authority in our courts of justice as 
the express dictates of the legislature itself. In the absence of 
other rules of decision, the writings and opinions of moralists and 
jurists may have some authority. But rules resulting from the 
abstract reasoning of the philosopher in his closet, with his scho- 
lastic refinements and distinctions, are by no means so likely to 
be adapted to the actual state of society and the business of 
mankind, as those which are founded upon approved precedents, 
that have in actual practice undergone the test of repeated ex- 
amination and criticism. 

For this reason we ought not to regret the increase of reports 
of the decisions of our judicial tribunals. They have already 
become so common as to have introduced a new era in the sci- 
ence of English and American jurisprudence. Their tendency 
has been to meliorate the law, by supplying its deficiencies, and 
limiting the discretion, as well as enlightening the understandings 
of those, whose duty it is to expound and administer it. ‘They 
constitute a better part of the law, even than that which is made 
up of legislative enactments, inasmuch as the former is practical 
and the latter theoretical. 

In this view of the subject one might naturally ask, who 
there is, not blinded by arrogance or inflated by vanity, who 
can desire that no record should be kept of the opinions and 
judgments of wise, enlightened and experienced judges in cases 
actually before them, similar to those, in which he may be 
obliged to act, or called upon to determine? Or who there is, 
so conceited and opinionative, as to be willing to rely on his own 
knowledge and judgment, and to extinguish the light afforded 
by the learning, researches, and judgment of others? And yet, 
nevertheless, there are those, who complain of the multiplica- 
tion of law reports, as being a grievous evil to the community. 
They seem to apprehend, if what they say is to be credited, 
that all legal knowledge is likely to be buried in a mass of con- 
tradictory decisions ; and that the science of the law will become 
so complicated, intricate, and difficult to attain, that no human 
mind can comprehend it. Who, say they, can ever read all the 
cases? Who can afford to purchase the books which contain 
them? If law books are to increase in number as they have 
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done, what is to become of the law as a science? What are 
future generations to do? These, and such like questions, 
are often asked by the querulous, and most frequently, by those 
whose greatest difficulty, we have reason to suspect, is an un- 
willingness to study the law as a science, or system of rules. 
These, it must be obvious, are objections which may be made 
with quite as much reason, to the increase of books in any other 
science, as in that of the law. No human mind can, probably, 
even now, read and comprehend all, or but a very small part of 
what has been written, upon many of the sciences. No indi- 
vidual can afford to purchase all the books, which have been 
written upon any one of many branches of learning. Yet in 
all the sciences except that of the law, we rarely hear any 
complaint of the multiplicity of books, or any wish expressed, 
that the publication of good works upon any of these sciences 
should be prohibited. In these sciences we more often hear 
complaints of the paucity, than of the number of good works. 
And is legal knowledge to be gained by intuition, or the unas- 
sisted exercise of the understanding, more readily than other 
kinds of knowledge? Can the infinitely various rights, duties, 
and relations of men in society, be regulated by a few general 
rules, which are easily to be learned and retained in the mem- 
ory? Most certainly not. The science of jurisprudence, like 
many other sciences, contains such a vast number of principles 
or rules, that the vigintt annorum lucubrationes are insufficient to 
learn them, and yet it is constantly improving and capable of 
almost infinite improvement. No one can read, or will have 
occasion to read, but a comparatively small part of what has 
been written upon this subject, nor even of the reported cases, 
but by the means of indexes, digests, and books of refer- 
ence, all that is really valuable is rendered accessible, and may 
be readily found by every well instructed reader. And while 
we can have public libraries, there seems to be no reason why 
the number of books should be limited to the means of private 
individuals to purchase them. 

It has sometimes been urged as an argument against law re- 
ports, that the multiplying of reported decisions, many of which, 
must almost necessarily be erroneous, will furnish mischievous 
precedents, and give countenance to error and even to corrup- 
tion. A judge, it is said, who is of a timid or contracted mind 
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will do nothing, however consonant to reason and principle, if 
a case can be quoted to him, in which it ever was decided oth- 
erwise ; while another, who is disposed to make every thing bend 
to his own peculiar views, is sure to be supplyed with some case 
in which an opinion has been given by some Court or another, 
which he may adduce in confirmation of his own notions of 
principle or practice however erroneous or extravagant, or to 
justify himself in his .decisions, even if made against his own 
clear convictions of right and justice. But it ought to be con- 
sidered that weak, timid, arbitrary and corrupt magistrates, are 
never more dangerous than when they have no other rule to 
govern them, but their own will or discretion. In this case, 
the weak or timid judge, distrusting his own judgment, or find- 
ing no precedent on which he can rely for his justification, will, 
in cases of magnitude and difficulty, lean on the opinion of some 
distinguished counsellor at the bar, or what is worse, on wealth, 
or power, or the voice of public or popular opinion; and the 
arbitrary or corrupt judge, will have full sway, and can gratify 
his private wishes, without embarrassment from any opposing 
decision. Where principles and rules are acknowledged and 
established, we can reason with some effect; we can instruct 
the ignorant, confirm the wavering, expose error, check tyranny, 
and shame even corruption itself. But who can dispute, or 
reason, where norule or law is acknowledged or known, but that 
of the blind and brutal impulses of the will or arbitrary discretion ? 

The publication of the decisions of our courts of law has a 
salutary effect, by exposing the doings of the magistratés, who 
hold the scales of justice, to public notice and criticism. ‘ It is one 
of the greatest honors of the common law,’ says the great com- 
mentator upon Littleton, ‘ that cases of great difficulty are never 
adjudged in tenebris, or sub silentio, suppressis rationibus, but 
in open court, and there upon solemn and elaborate arguments, 
first at the bar, by the counsel learned of either party, and after 
at the bench, by the judges, seriatim, upon certain days openly 
and purposely prefixed, declaring at large the authorities, rea- 
sons, and causes of their judgments and resolutions in every 
such particular case.’ This probably has had no inconsiderable 
effect, in preserving that immaculate purity, for which the Eng- 
lish tribunals have been so eminently distinguished, and of which 
the learned chancellor Kent speaks in terms of unqualified 
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eulogy. ‘Every person well acquainted with the contents of 
the English Reports,’ says the learned Chancellor, ‘ must have 
been struck with the unbending integrity and lofty morals with 
which the courts were inspired.’ ‘I do not know,’ he contin- 
ues, where we could resort among the volumes of human com- 
position, to find more constant, more tranquil, more sublime 
manifestations of the intrepidity of conscious rectitude. If we 
should go back to the iron times of the Tudors, and follow judi- 
cial history down from the first page in Dyer to the last page in 
the last reporter, we should find the higher courts of civil judi- 
cature generally, and with rare exceptions, presenting the im- 
age of the sanctity of a temple where truth and justice seem to 
be enthroned and to be personified in their decrees.’ 

‘ A substantial and compendious report of a case rightly ad- 
judged,’ says Lord Coke, ‘ doth produce three notable effects ; 
first, it openeth the understanding of the reader and hearer ; 
secondly, it breaketh through difficulties ; and thirdly, it bringeth 
home to the hand of the studious variety of pleasure and profit ; 
it doth let open the windows of the laws to let in the gladsome 
light whereby the right reason of the rule, the beauty of the law, 
may be clearly discerned ; it breaketh the thick and hard shell, 
whereby with pleasure and ease the sweetness of the kernel may 
be sensibly tasted; and adorneth with variety of fruits, both 
pleasant and profitable, the storehouses of those by whom they 
were never planted nor watered. Whereunto in those cases, 
that be tortwosi and of great difficulty adjudged upon demurrer, 
or resolved in open court, no one man alone, with all his true 
and uttermost labors, nor all the actors in them themselves, by 
themselves out of a court of justice, nor in court, without sol- 
emn argument, could ever have attained.’ 

The advantages to be derived from the lucubrations, reason- 
ings, and researches of the learned, respecting every new, diffi- 
cult, or important question of law, will be duly estimated by every 
well read practical lawyer. Many hours of severe labor, and 
tedious investigation may often be saved by a single case wherein 
by the learning and industry of the counsel or the court, all the 
decisions touching the subject have been faithfully collected, and 
every view of the points in controversy has been taken and is 
presented with its full force. Even ifa case has been erroneously 
decided, yet a sound lawyer may oftentimes derive much instruc- 








266 Ohio Reports. [ April, 


tion from it. A comparison of cases in which judges have drawn 
opposite inferences, or given opposite opinions, upon the same 
facts, is of great service in promoting justice, and a uniformity 
of decision upon correct principles. A critical examination 
will enable the learned lawyer to discern at what point in the 
deduction the first false step was taken, and how undue weight 
happened to be given to any maxim, or rule of law, or equity. 
A full view of the arguments on each side, urged with all the 
ability and skill of able advocates and judges, will enable him, 
without much difficulty, by means of these friendly lights, to 
determine on which side the weight of authority or reason pre- 
ponderates. 

The reported decisions of our judicial tribunals present many 
more new and difficult questions, of general importance, than 
those of the English Courts during the same period of time ;_ and 
in some other respects, the reported cases in this country are 
preferable to most of the English Reports. Here the de- 
cisions of our judges are reduced to writing usually by the 
judges themselves ; and our cases are generally reported by 
men of experience and ability, and most frequently under the 
eye and sanction of the court, if not by the authority of a le- 
gislative act. In England, on the contrary, the judgments of 
their courts are usually delivered ore tenus, and published from 
the manuscripts of unauthorized reporters, mostly young and 
inexperienced, who can find no other or better business in their 
profession. With the exception of the Year Books and Serjeant 
Hetley’s Reports, we know of no English Reports taken and 
published by a reporter appointed and authorized by public 
authority for that purpose. Those ancient compilations, denom- 
inated the Year Books, once possessed a degree of traditional 
weight and authority far beyond what was allowed to other re- 
ports. ‘They form the basis upon which, in succeeding ages, 
the huge Gothic superstructure of the common law has been 
built. But under the weight of that venerable pile this founda- 
tion has sunk nearly out of view, and almost every thing relating 
to the authors of these musty depositaries of oracular wisdom, 
has for centuries been buried in oblivion. Even their names 
are unknown. All that we can now learn is that they were 
specially appointed to the office of reporters. How far the 
court superintended, or the judges assisted or revised their labors, 
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nowhere appears. In the beginning of the reignof Henry VIII. 
this ancient office of reporter was discontinued. It was revived 
for a short time, through the instrumentality of Lord Chancellor 
Bacon, in the reign of James I. But there are no reports attri- 
buted to the persons then nominated to that office excepting'those 
before alluded to and by some attributed to Lord Keeper Littleton, 
which were printed in the name of Serjeant Hetley, who, as we 
learn from the title page, ‘ was appointed by the King and Judges 
for one of the reporters of the law.’ And the office of reporter was 
very soon again discontinued and has never since been revived. 
A great many of the old reports are posthumous publications, 
consisting of short, hasty, or imperfect notes, intended only for 
private use, often scarcely to be correctly understood by any one 
but the note-taker himself, culled from his loose papers which 
should have been committed to the flames, and dragged to light 
by the indiscretion of friends or the avarice of booksellers. And 
if we may credit the acknowledgement of more modern reporters, 
we have reason to believe that their reports of the adjudications 
of the courts also are far from being entirely correct. One of 
them whose reports have long been in high repute (Sir James 
Burrows) says, ‘I beg pardon of the bar, and much more of the 
bench, for innumerable injuries I must have done them as to 
language and argument. I do not take my notes in short hand. 
I do not always take down the restrictions with which the speaker 
may qualify a proposition to guard against its being understood 
universally or in too large a sense, and therefore I caution the 
reader always to imply the exceptions which ought to be made 
when I report such propositions as falling from the judges. I 
watch the sense rather than the words, and therefore may often 
use some of my own. If I chance not fully to understand the 
subject I can then only attend to the words, and must in such 
cases be liable to mistakes. If I do not happen to know the 
authorities shortly alluded to, I must be at a loss to comprehend 
so as to take down with accuracy and precision the use made 
of them. Unavoidable inattention and interruptions must occa- 
sion chasms, want of connexion, and confusion in many parts, 
which must be patched up and connected by memory, guess, or 
invention, or those passages totally struck out which are so inex- 
plicably puzzled in the original rough note that no glimpse of 
their meaning remains to be seen.” It must often happen, there- 
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fore, that important matters both of fact and of law are omitted 
or misreported. Besides, opinions reduced to writing are much 
more likely to be clear, exact, and precise, than those which are 
orally delivered. ‘In cases of nicety at common law,’ says 
a learned English barrister ‘and in the still more complicated 
ones, which occur in equity, it is beyond the power of any 
judge, whatever his capacity or memory may be, to advance regu- 
larly through an extended exposition of facts, and application of 
legal principles, assigning to each its due place and importance, if 
he relies altogether on ex tempore recollection, or even upon the 
remarks that have been made at the bar, or which his own mind 
may have suggested to him during the course of the discussion. 
Much that is irrelevant will be introduced, and more or less of 
what is important will be omitted. The greatest self-possession 
will not prove a security against wandering reflection ; the most 
logical reasoner will be occasionally misled by thoughts which 
occasionally present themselves, and lead insensibly from one 
point to another until they end in a position, which upon exam- 
ination proves untenable. And the most correct speaker will 
not at all times use appropriate language in matters where the 
precise terms and turn of expression employed, are perhaps 
of greater consequence than in any of the exact sciences. 
There can be no doubt that to these sources of error many of 
the dicta and illustrations of judges, which may be found in the 
books, are to be traced, which they themselves did not intend 
to introduce at the time they began to speak, and which have 
ever since contributed to perplex both the bar and the bench.’ 
From these extemporaneous judicial opinions, reported by inex- 
perienced and unauthorized reporters, or from the loose minutes 
of deceased barristers and judges, never intended for publica- 
tion, the common law has suffered greatly in ancient as well as 
in moderntimes. The learned editor of Coke’s Reports, nearly 
two centuries ago, complained of these crude reports, whereby 
the majesty of the law was profaned. ‘A multitude of flying 
reports,’ says he, ‘ whose authors are as uncertain as the times 
when taken; and the causes and reasons of the judgments as 
obscure, as by whom judged ; have of late surreptitiously crept 
forth ; whereby, instead of that plentiful and profitable increase 
which those fields, thus by a vigilant husbandman tilled, would 
have yielded to our students, we have been entertained with 
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barren and unwarranted products, infelix lolium et steriles 
avene ; which not only tends to the depraving the first grounds 
and reason of our students at the common law, and the young 
practitioners thereof, who by such false lights are misled, and 
thereby their client’s causes either delayed or miscarried, and 
multiplicity of lawsuits rather cherished than suppressed, but 
also to the contempt of our common law itself, and of divers of 
our former grave and learned justices and professors thereof, 
whose honored and reverend names have in some of the said 
books been abused and invocated to patronize the indigested 
crudities of those plagiaries.’ 

The English Courts have had few reporters like Lord Coke 
in ancient days, or like Cowper, and Douglass, in more modern 
times. And although the modern reports generally may be much 
more accurate than those of olden time, yet many of the matters 
which they contain are often of far less general consequence. Our 
modern reporters, both in England and in this country, either with 
a view to their own interest or that of the bookseller, or both, 
instead of reporting as little as is useful, seem to make it a prin- 
cipal object to stuff into their books as much as they can induce 
the public to receive. It therefore happens, that unimportant 
matters of practice, elementary principles, hackneyed authorities, 
points of law perfectly well settled before, cases settling no 
principles, speeches of counsel detailed at full length, long 
instruments copied verbatim, and immaterial narratives of facts 
and circumstances quite foreign to the points decided, are as 
laboriously collected and minutely set forth, as the most im- 
portant opinions of the court on the most important questions of 
law. 

A learned English barrister, who acknowledges the utility of 
publishing the solemn decisions of their courts, has complained 
bitterly, and with great reason, of the serious evils arising from 
the want of reports duly authenticated, and of the mischievous 
authority which crude notes of the dead and private manuscript 
reports are allowed to have. ‘Is the law of England,’ says he, 
‘to depend on the private note of an individual, to which an 
individual only can have access? Is a judge to say, Lo! I have 
the law of England on this point in my pocket? Here is a note 
of the case, which contains an exact statement of the whole 
facts and the decision of my Lord A. or my Lord B. updn 
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them. He was a great, a very great man. I am bound by his 
decision. All you have been reading was erroneous. The 
printed books are inaccurate. 1 cannot go into principle. The 
point is settled by this case. Under such circumstances, who 
is to know when he is right, or when he is wrong? If conclu- 
sions from unquestionable principles are to be overthrown in the 
last stage of a suit, by private memoranda, who can hope to 
become acquainted with the laws of England; and who that 
retains any portion of rationality would waste his time and his 
talents in so fruitless an attempt? Isa paper evidencing the law 
of England to be buttoned up in the side pocket of a judge, or 
to serve for a mouse to sit upon in the dusty corner of a private 
library? If the law of England is to be deduced from adjudg- 
ed cases, let the reports of those adjudged cases be certain, 
known, and authenticated.’ This writer goes so far as to re- 
commend, in order to obviate the evils complained of, that the 
statement of facts, the decision of the court, and the grounds 
and reasons of that decision, should be drawn up by a proper 
officer, and signed by the judges who preside. 

Having stated that the manner in which judicial decisions are 
usually given and reported in our own courts tends to greater 
accuracy and precision than that adopted in the English courts, 
we ought at the same time, in justice, to remark, that there are 
some advantages arising from the ordinary mode of giving judg- 
ments on questions of law in their courts, which do not attend 
the usual course of proceeding in our American courts. We 
allude particularly to the custom, which has prevailed from time 
immemorial in the courts in England for all the judges to deliver 
their opinions sertatim with their several reasons. In our courts 
one of the judges commonly delivers the opinion of the whole, 
or a majority of the court, which disposes of the case. In the 
former case the opinions are necessarily concise, and confined 
principally to the points in dispute, upon which it becomes 
necessary to pronounce judgment, and a responsibility is assumed 
by each member of the court. In the latter case the responsi- 
bility can be fixed on no one of them in particular. ‘Those who 
are not employed in drawing up the opinion, we may well suspect, 
are too apt to confide in the researches and judgment of him who 
performs the task. The opinion, after all, is too often but his 
opinion, enlightened it is true by discussions with his fellows, in 
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which there is probably much more reliance upon general rea- 
soning than upon authorities, and confirmed by the first impres- 
sions and off-hand assent of a majority of them. We have in 
this case the reasoning of but one man. How the majority of 
his fellows came to the same result we can only conjecture. Or 
if he should undertake to give the reasons of the majority we 
have no means of knowing what reasons were urged by the 
minority, or who were on one side and who on the other. We 
thus lose the benefit of the various views and arguments of dif- 
ferent minds upon the question in dispute, and of knowing upon 
whose authority in particular the decision depends. And we 
cannot tell how far the whole court agree to the reasoning of the 
judge who delivers the opinion, even if we are so fortunate as 
to learn from him that they all agree in the judgment. On the 
contrary, when each of the judges delivers his own opinion and 
gives his reasons, being well aware that he takes upon himself a 
personal responsibility, there is reason to think that his researches 
will be more thorough, and his opinions more deliberate and 
mature. 

In cases of great consequence, indeed, the judges of our 
courts, when they have differed in opinion, have sometimes, 
though very rarely, given their opinicns with their reasons sert- 
atim. But more frequently in these cases, the opinion of the 
majority is given by one judge, and the judge or judges dis- 
senting only, or one of them for the rest, have given their sepa- 
rate opinions and reasons-for a different decision. We cannot 
but think that much advantage would in general result from the 
adoption of the practice of the English Courts above alluded to 
in all cases. We have never yet heard any important objection 
made to it. Why a different practice has prevailed so univer- 
sally in the United States we know not. 

We are gratified to see that means are taken in almost every 
one of the United States for reporting the decisions of their 
judicial courts. In many of the States the legislature, perceiv- 
ing the ingportance of having correct reports of the decisions of 
their courts, have made provision for a reporter. We anticipate 
much mutual benefit to be derived from this to each of the 
States. So far as these decisions may be founded upon differ- 
ent laws, they will lead the jurists of our country to study and 
become familiar with the laws and juridical polity of the several 
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States. And so far as they may depend on laws or usages 
common to all or most of the States, they will serve to assist in 
the interpretation and construction of the laws in every state, 
alleviate the labors of our jurists and judges, and form a valua- 
ble addition to our common Jaw. If among these decisions 
there be any which are crude or erroneous, (and there cannot 
but be many such) yet even in these cases the reasoning of the 
judges will seldom fail to throw some new light upon the points 
in dispute, if they have never been maturely considered and 
solemnly settled before. And a comparative view of these 
various decisions of different tribunals will lead to the detection 
of error, and to uniformity of decision. Our jurists will be- 
come more exact and correct in their opinions, and more liberal 
in their sentiments in proportion as their views are more widely 
extended. What is wise, wholesome and judicious in each of 
the various systems of jurisprudence, will receive general appro- 
bation and be finally adopted in each of the States, and what is 
generally disapproved will be rejected, discarded, or expunged 
from every code of laws. The laws and jurisprudence of each 
of the several States will thus become more and more assimi- 
lated, and at the same time will be greatly ameliorated. 

But to come to the Reports before us. They are contained 
in four respectable octavo volumes, and embrace the decisions 
of the highest judicial tribunal of the State of Ohio during the 
last eight years. From a perusal of them we are much grati- 
fied to learn that the advancement of jurisprudence in this large 
and flourishing state, has been as rapid as its growth in popula- 
tion and wealth. It is not yet thirty years since the constitution 
of this state was established, and yet in regard to her judiciary 
system, her laws, and the administration of justice in her courts, 
she seems at least to have overtaken, if not in respect to some 
things to have gone considerably in advance of some of the 
States, whose legal institutions are of a much more ancient date. 
The cases in these reports are generally argued with much 
ability. ‘They give a most favorable account of the industry, 
acumen, and legal attainments of the gentlemen of the bar, 
They show an intimate acquaintance with the reported decisions 
in the various States, and with those of the English courts. 
The opinions of the court are, in many instances, replete with 
legal learning, and discover deep research, mature judgment, 
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and a familiar acquaintance with the rules and principles of law 
and equity. ‘The ancient and modern books seem to have been 
consulted both by the bar and the bench. The judgments of 
the Court are generally bottomed upon approved precedents, or 
established rules of law, and confined to the points in issue, and 
not upon vague, indefinable, incoherent, or whimsical notions of 
justice or equity. The reasoning is for the most part close and 
logical, and conveyed in a neat, chaste, simple style, well suited 
to convey legal truths and axioms with brevity, and in an exact 
and precise manner. 

We have, however, met with some few venial faults, most 
of which, unfortunately, are common to all our reports. ‘The 
arguments of counsel, we think, are often stated too minute- 
ly, and in many instances occupy far too much space. We 
have found some inconvenience in readily ascertaining the 
points decided, from the mode adopted by the reporter of 
separating the marginal notes, and putting them against those 
parts of the opinion of the court to which they relate, instead 
of putting them at the head of the case. The latter course was 
at first pursued by Mr. Hammond, as appears in the first volume. 
For what reason it was abandoned we cannot imagine. It is 
recommended by usage and manifest convenience. In some 
few instances, as might be expected in a state whose legal 
institutions are of recent date, we find an unnecessary citation of 
authorities, and elaborate arguments upon questions in the 
common law, too well settled to require argumentation or justify 
dispute. But on the whole we think these reports will not suffer 
much in comparison with the best reports of those States whose 
legal institutions are the most ancient. We shall refer our 
readers to a few of the cases, which, in regard to the learned 
arguments of the counsel and the judgments of the court, are 
a fair sample of the rest, and seem fully to justify the remarks 
we have made. 

In Rhodes v. Symmes et al. 1 vol. p. 281, and Miller v. Mur- 
phy, vol. 4, p. 92, after a learned argument the court held that 
a judgment was no lein upon lands acquired after the rendition 
of it and sold before the levying of an execution. The court, 
in the case of Arnold v. Fuller’s heirs, 1 vol. p. 458, gave a 
learned opinion, wherein they cited all the old cases, deciding 
that a levy of execution upon real estate was not vacated by a writ 
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of error and supersadeas. In Green v. Green, &c. vol. p. 535, 
much learning is displayed by the bar and the court upon the ques- 
tion whether a widow be dowable of lands purchased and paid for 
by partnership funds under articles stipulating that the partner- 
ship property should be sold for the payment of the partnership 
debts, if any, the firm being insolvent, which was, as we think, 
very properly, decided in the negative. The case of Wright v. 
Lothrop, 2 vol. p. 33, was argued with great learning and ability, 
and the court, after commenting upon the contradictory authori- 
ties, decided that a verdict and judgment for damages against 
one joint trespasser could not be pleaded in bar to a separate 
action for the same trespass against a cotrespasser. In Davis y. 
Mark, 2 vol. 169, the distinction between trespass and case is 
elaborately discussed, and all the ancient and modern cases are 
cited or referred to so far as they tend to throw any light upon 
the question in dispute. In Tierman v. Beam and others, 2 vol. 
p- 383, it was held, after a learned argument, that as between 
vender and vendee the former has a lien upon lands sold for 
the purchase money, which passes to the devisee of the debt 
due on account of the purchase, although personal security be 
taken by the vender for the paymentof it. In Stewart v. Chap- 
line and others, 4 vol. p. 98, the court, after considering the 
contradictory dicta and authorities, held that a devastavit by an 
administrator could not be suggested and proved in a suit on 
the bond of the administrator against him and his sureties. In 
Bigelow v. Bigelow, 4 vol. 138, in conformity with the authori- 
ties the court held that when the obligor becomes administrator 
of the estate of the obligee, the debt becomes assets in his hands. 
And in Kerns v. Schoonmaker, 4 vol. p. 331, it was held, in 
conformity with several recent English and American cases, that 
the statute of limitations begins to run from the time the injuri- 
ous act complained of was done, although the actual resulting 
injury is subsequent, and does not nor can operate immediately. 
In the case of the Heirs of Ludlow v. Kidd’s executors and 
others, 3 vol. p. 541, it was held that a bill by infants having 
been dismissed on a final hearing, and the decree having been 
subsequently reversed on a bill of review, purchasers after the 
dismissal of the bill and before the filing of the bill of review 
were not lite pendente purchasers; and that a purchase of a 
leasehold estate in lands may be protected in equity when 
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purchased for a valuable consideration without notice. As we 
do not recollect to have seen any direct decision upon the first 
point, we shall take the liberty to quote at length the judgment 
given by the court. 

Opinion of the Court, by Jupce Suerman. 


‘ The complainants, the heirs at law of Israel Ludlow, dec. in 
1811, being then infants, filed their bill against Kidd and Will- 
iams, to obtain the legal title to a lot in the city of Cincinnati. 
In 1817, the Supreme Court upon the hearing dismissed the bill 
upon the merits, the plaintiffs still continuing minors. In 1825, 
and within the time allowed them by statute, after attaining full 
age, they filed their bill of review, upon the hearing of which the 
decree of dismissal was reversed, and the cause continued for 
hearing. In 1827, after the decree of reversal, a supplemental 
bill was filed, making the Bank of the United States, Shaw and 
others, defendants, all of whom, except the Bank of the United 
States, have pleaded, that after the original decree, and before the 
filing of the bill of review, they severally purchased, for valuable 
consideration and without notice, several parts of the lot claimed 
by the plaintiffs. The Bank of the United States have answered, 
that after the original bill of plaintiff’s was dismissed, and before 
the filing of the bill of review, Kidd then having the legal title to 
part of said lot leased it to Smith & Loring, for 999 years, renew- 
able forever, at a certain yearly rent; that Smith & Loring for a 
valuable consideration, assigned and transferred their interest to 
the Bank, and that neither Smith & Loring, or the respondents 
had notice of the claim of the plaintiffs. Those pleas, and the 
answer of the bank, have been set for hearing without replication, 
upon the ground that the matter alleged does not constitute a 
defence to the relief sought by plaintiffs, and they insist — 

‘ First: That the purchases were made lis pendens, and con- 
sequently are affected with notice. 

‘ Second: That as to the leashold estate, a lessee for years can- 
not protect himself against the right owner, by showing he was a 
purchaser for a valuable consideration without notice. 

‘The principle that the purchaser of the subject matter of a 
suit pendente lite acquires no interest as against the plaintiff’s title, 
whether legal or equitable, is too well established to be now ques- 
tioned. Such sale as against the plaintiff is considered a nullity, 
and he is not bound to take any notice of it. The decree of the 
Court binds the property in the hands of such purchaser, although 
he is no party to the suit, and paid a full price for it, and had in 








276 Ohio Reports. [ April, 


fact no notice of the pendency of the suit, or the claim of the 
plaintiff. He is chargeable with constructive notice of the pen- 
dency of such suit, so as to render his interest in the subject of 
it liable to its event. This rule may sometimes produce individ- 
ual hardship, in its application to a purchaser, for a full consider- 
ation, and without actual notice: but if it were not adopted and 
adhered to, there would be no end to any suit. The justice of 
the Court would be wholly evaded, by aliening the lands after 
subpeena served, and the suitor subjected to great delay, expense, 
and inconvenience, without any certainty of at last securing his 
interest. It is for these reasons, founded on public utility, 
and general convenience, that the Courts of Equity of England 
and of the United States, whenever the question has been made, 
have uniformly held that he who purchases during the pendency 
of a suit, is chargeable with constructive notice of the rights of 
the parties litigant, and bound by the decision that may be made 
against the person from whom he derives title. This rule adopted 
by Courts of Equity from necessity, and in imitation of the com- 
mon law, that when the defendant in a real action aliens after 
suit brought, the judgment in such real action will overreach such 
alienation, is yet considered as against a real and fair purchaser 
without actual notice, as a hard rule, and Courts gladly avail 
themselves of any defect in the’pleadings or proofs of the plaintiff, 
to prevent its operation upon such a purchaser. Sorrell vs. Car- 
penter, (2 P. Williams, 482.) This rule of constructive notice, 
does not extend beyond the termination of the suit, and therefore 
it has been frequently held that a final decree is not notice of the 
matters in controversy, and intended to be settled by such claim. 

‘ All the purchases were made, after the decree of the Supreme 
Court, in 1817, dismissing the original bill of the complainants, 
and before the filing of the bill of review, in 1825, it becomes 
important to inquire whether there was, during that interval of 
time, such a lis pendens, as to charge the defendants with con 
structive notice? For if there was, their pleas must be overruled 
and their interests abide the event of the suit between the original 
parties. 

‘The complainants contend, that the decree of dismissal, in 
1817, whatever were its terms, cannot be considered as final, it 
being against infants. But as conditional, and subject to reex- 
amination and correction, after they attained their age, and if 
this is not so, that the bill of review afterwards filed, is so con- 
nected with the original suit, that it will, by relation, be consider- 
ed as pending, from the filing of the original bill, so as to effect 
intermediate purchasers with constructive notice. 
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* By a provision of our statute, bills of review must be filed 
within five years after making the decree complained of, except 
in certain specified cases,.of which infancy is one. A minor 
being allowed five years after he attains full age, to bring such 
bill. But a decree which puts an end to the suit, has not here- 
tofore been considered the less final, because it was subject, 
within a limited time, to be reversed, upon a bill of review. The 
argument for complainants is, that the statute giving the infants a 
day after they became of age, to file a bill of review, is to be 
taken as part of the decree itself, and considered. as if the privi- 
lege was contained on its face; and that the legal effect thereof, 
is, that it remains a matter pendente lite, until the rights reserved 
by the decree are extinguished. I do not consider it at all im- 
portant to determine, in this case, whether the statute is to be so 
blended with the decree, as to be considered a part of it, for if 
the decree had, in terms, reserved to the complainants, the right 
of showing cause against it, after they arrived at age, it would 
not have had the effect of continuing the cause until that period. 
A decree to be final, need not conclusively settle and determine 
all the questions litigated or rights involved in the suit, between 
the parties, but it must put an end to that particular suit. The 
decree of dismissal in the original suit, has all the requisites of a 
final decree. It is so in its terms: it is rendered upon final hear- 
ing : the Court adjudicate upon the equity of the parties, and find 
that equity in favor of the defendants, and that the complainants 
are not entitled to the relief which they seek, and decree a gen- 
eral dismissal of the bill, with costs, Nothing is reserved or left 
for further determination by the Court, but the whole controversy 
between the parties is disposed of, and a final end put to that par- 
ticular cause, and I cannot perceive that the decree being against 
infants, at all changes its character, or alters its effect as to third 
persons. 

‘The master of the rolls, in the case of Bishop of Winchester, 
vs. Beaver, (3 Ves. 314) in speaking of the infant heir of a mort- 
gager, observes, he may be foreclosed; that a decree can be ren- 
dered against him, and he can do nothing but show error; that 
the person in whose favor the decree is, can “‘ go to market with 
the mortgaged lands, and the purchaser is only liable to be over- 
hauled in the account.” ; 

‘It is however said, that when the decree upon the original bill 
is opened or reversed, upon a bill of review, the cause proceeds 
upon the original pleadings, and is to be considered as pending 
from the service of subpeena, in the original suit, so as to effect 
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all persons with notice. No judicial decision has been cited by 
the counsel; and the court have not, in their examination, been 
able to find any, where precisely this question has been determin- 
ed. The complainants have, however, referred the Court to two 
cases which they think are analogous, in principle, to this. The 
case of Martin vs. Styles, cited by chancellor Kent in Murray 
vs. Ballou, (1 John. Ch. 578,) and by the master of the rolls in 
Bishop of Winchester vs. Paine, (11 Ves. 200,) from Lord Not- 
tingham’s Prologomina of Equity. The case is thus stated by 
chancellor Kent: “ The bill was filed in 1640, and was abated by 
death in 1648 ; and a bili of revivor was filed 1662, and the pur- 
chase was made in 1651; and yet as the purchase was, by rela- 
tion of the bill of survivor, made pendente lite, the purchaser was 
held bound.” And observes, that he does not cite the case with 
approbation ; and that it afterwards came on in a new shape, and 
is reported in 1 Ca. in Ca. 150. The master of the rolls, in the 
case in 11 Ves. 200, observes, upon the facts of the suit then be- 
fore him, that the suit was pending when the mortgages were ex- 
ecuted ; but if the mortgagees had acquired their title during the 
abatement of the suit, there would have been great difficulty in 
charging them with notice as pendente lite purchasers, although 
there was an instance of its having been done ; and he refers to, 
and cites the case from Lord Nottingham’s Prologomina. The 
case in 1 Ch. Ca. 150, said by chancellor Kent to be the very 
case, in a new shape, stated by Lord Nottingham, is reported as 
an original bill between Wm. Style, plaintiff, and Wm. Martin et 
al, defendants ; and the facts are detailed with great minuteness. 
If the case, as reported in 1 Ch. Ca. is correct, and the facts 
were as they are therein stated, the question supposed by Lord 
Nottingham to have been decided, that a purchaser for a valuable 
consideration, made after the abatement of the suit, and before 
the bill of survivor, will, after survivor, by relation, be deemed as 
made pendente lite, could not have arisen. The plaintiff, Wm. 
Style, never could, under any circumstances, have claimed the 
protection of the court, as an innocent purchaser for valuable con- 
sideration ; for his title was as devisee under the will of Sir 
Humphrey Style, the defendant in the original suit. It appears, 
also, that the suit was in full prosecution at the time the title of 
Wm. Style accrued, and the civil war, and the infancy of some 
of the parties are stated, by the Lord Keeper as a sufficient excuse 
for the subsequent delay and procrastination ; and the purchaser 
Wm. Style, (if a devisee can at all be considered as a purchaser 
in equity, entitled to protection as such,) was not a party to the 
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suit cited from Lord Nottingham. The doctrine supposed to 
have been holden in that case, that a purchaser for a valuable 
consideration, after the abatement of the suit by the death of one 
of the parties, and before revivor, is nevertheless after revivor, by 
relation to be considered as a purchaser Lis pendens, does not ap- 
pear to have been at all involved in the suit, is contrary to the 
rule that the doctrine of relation shall do no wrong to strangers, 
violates the principle adopted by Lord Bacon, and ever since ad- 
hered to, that suit must be in full prosecution, has never been 
sanctioned by any subsequent decision, or maintained by any 
judge with approbation. The Court would not, perhaps, under 
these circumstances, find much difficulty in coming to the conclu- 
sion, if it were necessary to determine the question, that the case 
from Lord Nottingham, is not a conclusive authority, that a bill 
of revivor so relates back to a suit abated by the death of one of 
the parties, as to bind an intermediate purchaser for valuable con- 
sideration without actual notice. But if it admitted, that the de- 
cision stated by Lord Nottingham, is correct, it does not bear 
such a striking analogy to this case, as will clearly furnish a rule 
of decision for this. ‘The abatement of a suit by the death of 
a party, is not a final end of it. The bill of revivor is for the 
purpose of bringing before the Court some person responsible for 
costs, and who is capable of conducting the suit; and when it 
has done this, it has performed its office. The suit, in all except 
the name of one party, is the same as before abatement, and goes 
on to final hearing in the same way as if the death had not taken 
place. There is no decision of the Court, except that the cause 
stand revived : no adjudication on the rights of the parties, merely 
an order that the heirs or representatives of the deceased party, 
or other proper persons, be permitted to proceed with the cause. 
It is not, in substance, the commencement of a new suit, but a 
proceeding in the old one rendered necessary by the death of one 
of the parties, and may be assimilated in its effect and operation, 
to any of those numerous delays which often occur in the progress 
of achancery suit, either from the course of the practice of the 
Court, or the neglect of the parties. But in this case, there was 
a decision of the Court upon the rights of the parties, and a final 
decree pronounced, putting an end to the cause, and so long as 
that decree remained unreversed, it was conclusive upon the par- 
ties as to the matters determined. In the case of abatement and 
subsequent revival, there is a formal termination, but substantially 
a mere continuance of the suit, while in such a case as this, there 
is both in form and substance, a final decree, putting an end to 
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the cause though that decree, was, as in every other case, liable 
to be reversed upon a bill of review. 

‘ The other case relied on by the complainants, as analogous in 
principle to the present, is the case of Stackpole vs. Gore, et. al. 
in the house of lords, (1 Dows. R. 19.) It appears by the report 
of that case, that a decree was obtained in 1732, by fraud and 
collusion, between a tenant for life and others, without making 
the remainder man a party for the sale of certain mortgaged lands. 
In 1796, immediately after the tenant in tail became entitled to 
the possession of the premises, he filed a bill to set aside the de- 
cree, and the sales under it. In 1801, the bill was dismissed by 
the chancellor of Ireland, and an appeal taken to the house of 
lords. After the decree of the chancellor dismissing the bill, part 
of the property was encumbered with portions and jointures, by a 
marriage settlement. Upon the appeal, the decree of dismissal 
was reversed, and a decree given in favor of the plaintiff, the 
tenant in tail, against the purchaser, under the decree of 1733, 
on the ground, that he not only knew of, but largely participated 
in practising the fraud, by which the decree for a sale was obtain- 
ed. Lord Redesdale, in giving his opinion in the house of lords, 
and it is the only part of the case at all applicable to this, ob- 
serves: ‘‘ One of the cases, was, however, rather stronger than 
the rest; it was a marriage settlement made after the dismissal of 
the bill, by Lord Clare, but still it was a transaction pendente lite, 
since it was still a question for their lordships’ consideration, 
whether the bill was rightly dismissed, and the party thus having 
notice, must take the settlement, subject to all its legal and equitable 
consequences, such a circumstance would not be allowed to in- 
tercept the course of justice.” 

‘ Appeals, in chancery proceeding, from an inferior to a supe- 
rior tribunal, have been long established in our system of juris- 
prudence, and one of familiar and daily occurrence in our practice, 
and it has never been supposed that the appeal was any thing 
other than a proceeding in the original cause, and that a pur- 
chaser, after a decree in the Common Pleas, was nevertheless 
liable to be affected by subsequent proceedings, upon appeal to 
the Supreme Court, should the decree be there reversed or altered. 
The appeal has the effect of continuing the cause and suspending 
or vacating the decree of the inferior tribunal, until the cause is 
heard in the appellate court. The appellate jurisdiction of the 
house of lords, in England, in chancery cases, is very similar to 
that exercised in this state, by the Supreme Court, and the man- 
ner of effecting an appeal, and the consequences thereof, are, in 
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many respects, not unlike ours. A petition of appeal must be 
signed by counsel, and presented to the clerk of the house, within 
fifteen days after the decree is pronounced, if the house be then 
in session, and the party appealing must enter into a recognizance 
in the penalty of two hundred pounds, to pay such costs to the 
opposite party as the Court shall direct, and is then permitted to 
take out a caveat to stay the signing and enrolling of the same. 
Upon the hearing of the appealed cause, no new evidence is ad- 
mitted ; differing thus from our practice ; and the decree of the 
lords is sent to the Court of Chancery to be carried into execu- 
tion. It is, in effect, a re-hearing of the cause by a superior tri- 
bunal, and not the institution of a new proceeding, to get rid of 
a former final decree. If an appeal be taken from the rolls to 
the chancellor, and from the chancellor to the house of lords, it 
is, in its progress through these various tribunals, the same suit 
pending and undetermined, and we cannot perceive any analogy 
it bears to a bill of review, to reverse a decree signed and enrolled, 
for errors apparent on its face, brought many years after the de- 
cree complained of was pronounced. 

‘The decree dismissing a bill generally puts an end to that suit ; 
the parties are no longer in Court, nor is the cause any further 
under the control or subject to the direction of the Court, and the 
circumstance that the decree was against infants, who have a 
right, by statute, to have that decree re-examined, after they at- 
tain their age, nor the fact that the decree is afterwards reversed, 
upon a bill of review, will not have the effect of continuing the 
original suit, so as to overreach intermediate purchasers, and 
subject them to the operation of the rule, that he who purchases 
a right then under litigation, is chargeable with notice, and bound 
by the decree that may be rendered against the person from whom 
he derived title. 

‘The case of Kittleby vs. Lamb, (2 Chan. R. 404,) quoted 
and recognised by Lord Redesdale, in Bennet vs. Hammill, (2 
Sho. and Laf. 566,) although it involved no question of notice, 
is an authority to show that a bill of review cannot, by relation, 
be so connected with the original suit as to affect intermediate 
acts done in good faith. That was a bill praying that a certain 
sum of money, in the hands of trustees, might be laid out for the 
benefit of plaintiff. The bill was dismissed, and afterwards the 
trustees paid the money to the other party who claimed it. On 
bill of review the former decree was reversed, yet the Court de- 
termined that the trustees, who relied on the decree of dismission 
signed and enrolled, were protected in the payment they had 
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made, and that the plaintiff must look to the person to whom the 
trustees paid it, on the ground that the decree, while it remained 
in force, bound the rights and justified the trustees, though they 
paid it voluntarily and without suit. 

‘I have not noticed the argument presented by the defendant’s 
counsel, that the original bill having been dismissed, generally is 
to be considered as equivalent to a decree establishing the equi- 
table as well as legal title of Kidd and Williams to the lot in dis- 
pute, at least as against the complainants, and that the defendants 
may be considered as purchasers, under a decree, because I have 
deemed it unnecessary, and that the question did not properly 
arise in this case. The general principle that a purchaser under 
a decree shall not be affected by error in the decree, and that he 
has a right to presume the Court has properly investigated and 
decreed the rights of the parties, is readily admitted as correct, 
but it only applies to sales made under and by the decree of the 
Court. In this case there was no decree for a sale, nor any con- 
veyance directed, or other act ordered to be done, to perfect the 
legal title. The defendants in the original suit, having the legal 
title to the lands in dispute, and the Court find the complainants 
had no equitable rights superior, made the only decree, which, in 
such a case, could be made, that is dismissing the bill. A pur- 
chaser from those defendants, in tracing the title from the first pa- 
tentee to them, would find nothing to direct his attention to that 
decree, as their title was independent of it, and he could not 
therefore be presumed to have advanced his money on the faith 
due to a decree of the highest judicial tribunal. Nor have I con- 
ceived it at all necessary to consider whether, when a decree di- 
recting the title of an infant to lands to be conveyed which by 
our laws has the effect and operation of a conveyance, shall be 
afterwards reversed by a bill of review by the infant, an interme- 
diate purchaser who must necessarily trace his title through such 
decree, can be charged with notice of the rights of the infant, so 
as to deprive him of the protection given to an innocent pur- 
chaser. 

‘The only remaining question is, whether the bank of the 
United States are innocent purchasers, in the possession of that 
part of the premises, which they hold as assignees of a term for 
999 years, renewable forever. It is said by the counsel for com- 
plainants, that it is indispensable to this defence that the party 
should claim the fee simple estate, and should fully pay the con- 
sideration money. In order to sustain a plea of purchaser for 
valuable consideration without notice, there must be an averment 
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that the purchase was made from a person seized, or pretending 
to be seized, in fee, and that the purchase money has been truly 
and fully paid. But I know of no case going the length of de- 
ciding that the purchaser must claim a fee simple estate to avail 
himself of this plea. If a person seized, or pretending to be 
seized, in fee of lands, lease them for a term of years to another, 
who assigns his interest to a third person, such third person, as 
well as the lessee, is a purchase entitled to protection in the en- 
joyment of his estate however small, if he otherwise bring himself 
within the rule. But whatever may be the technical rules applied 
to the plea of an innocent purchaser, or whatever averments may 
be necessary to sustain it, they have no application to the same 
defence made by answer. A plea of innocent purchaser with all 
its necessary averments, is intended, not only to protect the de- 
fendant in the possession of that which he holds, but to prevent 
the chancellor from exercising jurisdiction to deprive him of any 
advantage he may have atlaw however obtained, or take any step, 
or afford any aid, against him. Jerrard vs. Saunders, (2 Ves. 
Jun. 254.) But when he defends himself by answer, he must 
make out a case, showing that in equity and good conscience, his 
claim to protection, is equal to the complainants to relief, to prevent 
the Court from interfering against him. 

‘ There are many cases where Courts of Equity have protected 
bona fide purchasers of leasehold estates, and of goods assigned, 
and endorsers of bonds, notes, bills of exchange, bills of lading, 
&c. in the possession and legal right they have obtained, without 
notice of adversary claims. The cases of Sorrel vs. Carpenter, 
(2 P. Wms. 482.) Tolland vs. Stanbridge, (3 Ves. 485.) Nugent 
vs. Gifford, (1 Atk. 463.) were cases where the defendants pro- 
tected themselves as innocent purchasers of leasehold estates ; 
and the same doctrine is recognised in Le Neve vs. Le Neve, 
(3 Atk. 646.) although the purchaser of a leasehold estate, in 
that case, was chargeable with notice, and of course could not 
protect herself. 

‘The case of the Attorney General vs. Backhouse, (17 Ves. 
283.) cited and relied on by the complainants’ counsel, furnishes 
an apt illustration of the doctrine of Courts of Equity upon this 
subject. In that case, it appeared that the trustees of a charity, 
seized in fee, in that character, of some lands, demised them in 
1775, to J. Goad, for 80 years. Goad, in 1776, rented part of 
the premises to Gurney for 64 years. Goad died in 1699, and his 
executors sold the residue of the household premises, by auc- 
tion, to the defendant Backhouse. Gurney’s lease was sold by 
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his representatives, and finally came to the defendant Shepherd, 
who claimed in his answer, that he was a purchaser for valuable 
consideration, without notice of any fraud, in the original lease 
from the trustees, and asserting, that neither Gurney nor his as- 
signees had notice of the lease, under which Goad derived title. 
The chancellor, after laying down the rule, that to sustain a plea 
of purchase for valuable consideration without notice, there must 
be an averment that the party purchased from a person seized, or 
pretending to be seized in fee, goes on to show, that the lease by 
the trustees to Goad, may be such an abuse of the charity estate, 
as to render it void, and observes, that “ if, therefore, the transac- 
tion between Goad and the charity, can be avoided, yet Gurney” 
(the under lessee) “ having given a fair consideration, and held 
undisturbed possession from 1775 to 1803, sales and mortgages 
having taken place without question, for a period of thirty-five 
years, the interest of the charity itself, upon all reasonable and 
equitable principles, requires no more, than that I should transfer 
to the charity the interest acquired under that bargain.” And 
he refuses to set aside the interest which Gurney acquired by his 
lease, and protects the sub-lessees, who had given a fair consider- 
ation, in the interests they had acquired, merely directing them 
to pay the rent to other persons, than those to whom they had 
contracted to pay it, if it should appear on the inquiry which he 
directed, that the charity ought to receive it. In the late case of 
Nedfearn vs. Forrier, et. al. (1 Dows. R. 50.) upon appeal to 
the house of lords, it was held, that a latent equity in a third per- 
son, should not defeat a bona fide assignee of a right, without 
notice; and the same doctrine is recognised by chancellor Kent, 
in Murray vs. Lylburn, (2 John. Ch. 441.) The cases of as- 
signment by operation of Jaw, as assignees of bankrupts, form an 
exception to this rule, such assignments passing the right, subject 
to all equities, and the assignees being in the same plight and 
condition as those from whom they were derived. 

‘In this case it appears that Kidd, at the time he leased part of 
the lot to Smith & Loring, was seized, or pretending to be seized 
of a legal estate in fee to it; that neither Smith & Loring, or 
the Bank, at the time they respectively purchased, had notice of 
the claim of the complainants; that valuable improvements have 
been made by them, whereby the property is greatly enhanced in 
value, and that the Bank paid a large sum to Smith & Loring for 
the leasehold estate. Under such circumstances, a Court of 
Equity cannot interfere and deprive them of their interest in the 
property, ia favor of a latent equity, unknown to them when 
they purchased. The most the Court could do, would be to 
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follow the example of Lord Eldon, in the case of the Attorney 
General vs. Backhouse, before cited, ordering these defendants to 
py co the complainants, the annual accruing rent, instead of the 
person to whom they contracted to pay it, if, upon the final hear- 
ing of the cause against Kidd’s executors, the Court should be of 
opinion, the complainants were entitled to it. 

‘The complainants having asked leave to reply to the pleas 
and answer if the Court should be of opinion that the matter 
contained in them was a defence to the relief sought, and the 
Court being satisfied that the complainants are not entitled to 
relief against the defendants, upon the pleadings they will be per- 
mitted, under the circumstances, to file such replications as they 
may be advised.’ 





ART. II.—CUSTOM TO DEVISE LANDS—HOW AND WHY 
LIMITED. 


LitTLETON, writing of those ancient towns in England which 
were called boroughs, says that, for the most part, such boroughs 
have divers customs which other towns have not. Of these 
customs he enumerates the following—that the youngest son 
shall inherit the father’s tenements within the borough ; that the 
wife shall have for her dower all her husband’s tenements; that 
a man may devise his lands and tenements in fee simple within 
the borough, to a stranger, to his wife, or to his executors, with 
a power to sell.’ 

From Lord Coke we learn that by the words other towns 
to which such customs do not belong, are meant upland towns. 
His words are, —‘In an upland town, that is, neither city nor 
borough, a custom to devise lands cannot be alleged. Neither 
in an upland town can there be a custom of borough-English or 
gavelkind ; but these are customs which may be in cities and 
boroughs.’ * 

Here is a remarkable distinction drawn between boroughs 
and upland towns, but no reason is assigned for the diversity. 
When? by what means? and for what reason, was this dis- 
tinction made? are questions, which not to ask, would argue in 


1 Sec. 164 to 169. 
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the student the want of a most useful curiosity. It was to ensure 
these reasonable inquiries, or some of them, that Mr. Hargrave 
added to these passages the following explanatory note. 

‘The doctrine about the restriction of customs to places of a 
particular denomination will appear more satisfactory by con- 
sidering the reason of having some restraint, and the nature of 
that which Lord Coke points out as the established one. ‘The 
policy of some restraint is founded on the uncertainty and con- 
fusion which would ensue from an infinite diversity of customs, 
if every place, however small and inconsiderable, should be 
allowed to set up special customs in direct opposition to the 
general customs of the realm. On this principle the privilege 
of having special customs derogating from the common law is, 
in general, denied to inferior places, such as upland towns, not 
being either cities or boroughs, and hamlets; though it is 
allowed to large or more important districts, such as counties, 
manors, hundreds, honors, cities, and boroughs.’ 

Perhaps it may be deemed unreasonably fastidious not to be 
content with this explanation. ‘To many, and it may be to most 
readers, the pursuit of this inquiry may seem to be barren of 
valuable results—or at least, that the instruction to be gained 
by it will not repay the toil of the investigation. But the true 
reason of this diversity, it is believed, is closely connected with 
the rise and progress of the very liberties which it was the object 
of so many political struggles of our ancestors in England, and 
of our fathers in this country, to secure. And even apart from 
its connexion with our own institutions, what more interesting 
spectacle can be presented to the contemplative mind, than to 
behold, as at a single glance, how, when the liberties of a people 
are seemingly totally subverted, a single free institution, however 
insignificant, not wholly eradicated, will take root in the soil, and 
at last overshadow even the conquerors themselves? History 
does not afford us a more edifying lesson than this, — that all a 
conqueror’s pains for the destruction of liberty, are vain, if he 
put not out every vestige of it, nor leave an exemplar for invita- 
tion. For if the system abolished was more free than that 
which is made to assume its place, any relic of the former ex- 
hibited to the popular view, proves contagious, and is sure to 
infect the destroyer himself." 


' «Tt became,’ says Hallam, ‘ the favorite cry to demand the laws of Ed- 
ward the Confessor ; and the Normans themselves, as they grew dissatisfied 
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The burthen of Mr. Hargrave’s explanation is, that the cus- 
toms in question and their restriction to places of a particular 
denomination, were allowed, denied, and established, under the 
influence of a deliberate policy. But who was it whom this 
policy led to allow, deny, and establish? Mr. Hargrave does 
not so much as intimate. But let us see whether the policy 
which he ascribes to some mysterious agent, would have guided 
an intelligent lawgiver to allow, deny, and establish in the man- 
ner he supposes. He says the privilege of having customs in 
derogation of the common law is confined to large places to pre- 
vent the ‘ uncertainty and confusion which would ensue from an 
infinite diversity of customs, if every place, however small and 
inconsiderable, should be allowed to set up special customs in 
direct opposition to the general customs of the realm.’ But 
Littleton and Coke are speaking of certain customs of descent, 
dower, and devise. ‘In an upland town, that is, neither city 
nor borough, a custom to devise lands cannot be alleged.’ 
Therefore the question is not, as Mr. Hargrave assumes, why a 
diversity of customs is prohibited, but why the same custom 
may not prevail in the village A as well as in the city B? 

Confusion and uncertainty must necessarily ensue from a 
diversity of rules. If every hamlet, village, town, and city, had 
usages of its own concerning, for example, the devise of lands 
situated in it, differing from those of every other place, there 
would be no common law upon the subject, and the courts 
would have to study as many codes as there might be towns, 
great and small, in the kingdom. This would be productive 
of infinite confusion and uncertainty. The law would be no 
science in such circumstances. ‘There would be no leading 
principles, no dependences, no connexion of parts. The study of 
the law would consist in committing to memory a mass of contra- 
dictory rules. 

So far from its being true that these consequences would fol- 
low from the same usage touching the same matter prevailing in 
a variety of places, it is certainly self-evident that exactly the 
reverse would follow. 

Villages and hamlets are often appendages to large cities. 
Now if a custom of devising lands may be alleged of the city, 


with the regal administration, fell into these English sentiments.’ Hist. 
Mid. Ag. vol, 2, p. 38 
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why not of its appendages? It is hard to conceive how a uni- 
form rule of law in a city and the hamlets and villages constitut- 
ing its suburbs, could create the confusion and uncertainty which 
arise out of a diversity of rules. Nor can it be conceived how 
the policy of avoiding confusion and uncertainty, could have 
been subserved by denying such uniformity. If we ask why 
the people living within the walls of a borough are allowed to 
devise their lands, while the same power is denied to the people 
living adjacent to the walls, but without them, and should receive 
for answer — that this restraint was imposed upon the latter to 
prevent the uncertainty and confusion which would ensue from 
an infinite diversity of customs, we might bow to the authority 
of the respondent, but we could not but feel the want of corres- 
pondence between the cause and the effect. 

At the common law, as it was established after the conquest, 
lands and tenements could not be ‘transferred from one to 
another but by solemn livery of seizin, matter of record, or 
sufficient writing.’ ’ The exercise of a testamentary power by 
custom was in derogation of this common law. But large pla- 
ces were allowed to derogate from it, while this power was 
denied to small ones. And this allowance and denial were 
produced, it is said, by a desire to secure uniformity in law. 
But the greater the assemblage of men the stronger the reason 
for their conformity, in the eye of such a policy, because the 
greater the number of subjects claiming exemption from the 
general or common law of the kingdom, the more considerably 
is that law derogated from. And therefore it would have been 
more agreeable to such a policy to exempt small places rather 
than large ones from the general law; since by that means 
greater uniformity would have been secured, and much less 
land would have been liable to be transferred from man to 
man by devise. 

But is there not an absurdity in representing particular cus- 
toms to have been introduced by any settled policy. Perma- 
nent legislative bodies alone are capable of acting according to 
the dictates of a settled policy, shaping all their measures with a 
view to produce a system homogeneous and symmetrical in its 
parts? Hargrave’s account of this rule and the reason of it, 


} 1 Inst. 111, b. 
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would lead one to suppose that the legislature which enacted the 
general customs, had laid down, as a rule to itself, to allow their 
favorite usages, but to deny the same usages to places inferior 
to cities and boroughs; and this to prevent that uncertainty and 
confusion which would ensue froin an infinite diversity of cus- 
toms. ‘To suppose customs to have been introduced by reason 
of any other policy than that fitness to the condition and dispo- 
sition of the people who practise them, is to have no very clear 
idea of their nature. Yet when we hear a writer declaring that 
a particular class of people are allowed to have special customs, 
and another class of people are denied the liberty of having such 
customs, derogating from the common law ; and that the restric- 
tion of the latter was established to secure uniformity in the law, 
his language naturally suggests the idea of a legislature giving 
the rule and its exceptions. But this is altogether at variance 
with the nature itself of customs. 

‘ A custom is such a usage as hath obtained the force of law, 
and is in truth a binding law to such particular place, persons, 
or things as it concerns. Such custom cannot be established 
by the king’s grant, nor by act of parliament, but it is jus non 
scriptum, and made by the people only of such place where the 
custom runs. For where the people find any act to be good and 
beneficial, and apt and agreeable to their nature and disposition, 
they use and practise it from time to time, and so by frequent 
iteration and repetition of the act, a custom is formed, and be- 
ing used time out of mind, it obtains the force of law. That 
consent of the people which is expressed by several continual 
acts of the same kind, is a custom ; and so, briefly, a custom is 
a reasonable act, reiterated, multiplied, and continued by the 
people, time out of mind. And this is the definition of custom 
which hath the virtue and force of law.’ ' 

Now why might not any reasonable act, such as the devise of 
lands, or the partition of them equally among the sons of the last 
holder, be reiterated, multiplied, and continued by the people of 
places inferior to cities and boroughs, as well as by the people of 
those places? By people outside, as well as inside of a wall? Such 
an act might, surely, be as good, beneficial, apt, and agreeable 
to the nature and disposition of the people of small, as of large 


' Davies’ Rep. 87, Dub. ed. 1762. 
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towns. But moved by the policy of preventing uncertainty and 
confusion, the exclusion of them from this reasonable liberty has 
been, it is said, reiterated, multiplied, and continued by the 
people of all the realm time out of mind, and so the restriction 
has become a custom, and hath the virtue and force of law. 
This is to ascribe mere usages to a codifying spirit, not to their 
aptness and fitness to the nature and condition of the people. 

A little further on, Mr. Hargrave informs us that ‘ the testa- 
mentary power over land was certainly in use among our Anglo- 
Saxon and Danish ancestors;’ and that ‘after the Norman 
conquest, the power of devising lands ceased, except as to 
socage lands in some particular places, such as cities and 
boroughs, in which it was still preserved. ‘This limitation of 
the testamentary power,’ he continues, ‘ proceeded principally 
from the general restraint of alienation incident to the rigor of 
the feudal system as it was established, or at least perfected, by 
the first William.’* Here again is the precise diversity in 
question, and it is now attributed no longer to the policy of 
preventing uncertainty and confusion, but to the general re- 
straint of alienation. But what caused this general restraint of 
alienation? We suppose, to be consistent, it must be the policy 
of preventing the uncertainty and confusion which would ensue 
from an infinite diversity of modes of alienation! We should 
rather say, it was the policy of the feudal system, with which 
policy, alienation by devise, as well as every other species of 
alienation, except livery of seizin, was absolutely incompatible. 

By the common law of the Saxon and Danish period — that 
is, before the conquest — the power of alienation was free, un- 
limited, and unrestrained. The legislation of the Conqueror, 
by which, at a single sweep, he abolished the laws of the Con- 
fessor, very generally, but not universally, repealed this power 
of alienation. The exceptions which he made to the operation 
of his feudal rules of real property in favor of the Saxon cus- 
toms were local. These exceptions were confined to the county 
of Kent, and a few cities and boroughs ; not so confined in order 
to avoid uncertainty and confusion, or to produce uniformity. 
The Conqueror was no enthusiast, smitten with the charms of a 
symmetrical, or beau ideal, legislation. He introduced the feudal 
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system to reward his followers, because they would be rewarded. 
Whatever exceptions he made, were allowed for a similar reason, 
namely, to reward some considerable places for the countenance 
they gave his cause by rendering a ready and unsuspicious 
obedience to his authority; or to purchase the submission of 
other numerous bodies of men, who cared but little, compara- 
tively, who held the reins of government, if their ancient customs 
were but respected; well knowing that salutary laws have 
much more to do with personal security, liberty, and the enjoy- 
ment of property, than political forms. 

Boroughs, in that period, were walled towns — their inhabit- 
ants were numerous enough to make their force be felt; and 
the usages to which they were, from long habit, inveterately 
attached, would not be lightly regarded by a prince so wise and 
politic as William the Conqueror. Of what use would it have 
been to him to abolish their customs? None, but to have their 
larids to bestow as fiefs upon his Normans. But the past or 
expected services of these last were not so important to him as 
the fidelity of the boroughs. ‘This would be a sufficient reason 
for his respecting their ancient rules of property. Besides, he 
was not ignorant of, nor inattentive to, the turbulence and tyranny 
of the feudal aristocracy, alike destructive to the liberties of the 
people and the independence of the crown. Nor was he 
ignorant that the proper check to these vices of his barons, and 
the surest stay and safeguard of his own authority, were to be 
found in the cities and boroughs. If any one doubts that this 
was another motive with him for the exemption of these places 
from the feudal system, let him consider the following law 
enacted by William, as quoted by Lord Coke from Lambard. 

‘No market,’ says this law, ‘ or court of justice, shall be held, 
except in cities, close boroughs defended by a wall, castles and 
safe places, where the customs of the realm, the common law, 
and the dignity of the crown, cannot be destroyed, defrauded, 
or violated. For,’ continues the law, ‘castles, boroughs, and 
cities, were founded and built for the safety of the families and 
. people of the kingdom, and the defence of the realm, and 
therefore ought to be maintained in all their liberty and integrity 
to fulfil the end of their institution.’ ' 


' Co. Lit. 1096. 
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Under the administration of a ruler who entertained such 
views, the towns of England stood a very fair chance to have 
granted them extensive privileges. For this law is plenary 
proof, that how much soever this energetic prince was disposed 
to preserve good order, he despaired of effecting it except in 
places numerously inhabited or strongly fortified. He plainly 
admits that the law could not be administered in the country 
remote from cities, boroughs, castles, and other strong holds. 
But the reason was not, that the people were too barbarous and 
intractable to be subjected to the sway of the law; for they 
were constantly seeking its protection, as we shall see presently, 
in cities and boroughs ; but that the great barons had established 
independent jurisdictions beyond the precincts of these, where 
a royal court or market was ever liable to be disturbed or vi- 
olated. ‘That his power might not be brought into derision and 
contempt by an exhibition of its weakness, he wisely established 
his markets, where a toll was collected, and his courts, where 
the special and general customs were administered, in strong 
holds, or in places where the friends of good order constituted 
the majority. 

From this law, we infer that at the time of the conquest, and 
consequently before that period, there were places in England 
into which the violence and disorder of the times could not 
penetrate. These places were towns sufficiently large to be 
entitled to the designation, civifates, cities, and burgi clausi et 
muro vallati, close, walled boroughs. And it will certainly not 
escape the attention, that this is exactly the distinction which 
Lord Coke makes in the passage now under examination ; 
namely, ‘In an upland town, that is neither city nor borough, 
a custom to devise lands cannot be alleged.” Why not? Be- 
cause, says Mr. Hargrave, it would have produced uncer- 
tainty and confusion in the law. But we say, because the 
feudal system did not repeal their usages, and it did not repeal 
them, because, like the men of Kent, they strenuously and suc- 
cessfully resisted the innovations of the conqueror, clang tena- 
ciously to their old institutions, and were too considerable to be 
pushed to extremities by having forcibly imposed upon them, a 
system to which they were unconquerably averse. 

Thus far, we have been endeavoring to show, why cities and 
boroughs could have customs derogating from the common law. 
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And we have seen that the privilege is referable to their physi- 
cal strength and political consequence. Now if it can be shown 
that the denial of this privilege to places inferior to cities and 
boroughs, has a similar relation to their grade in the scale of 
municipal influence, we may hope that we have discovered a 
completely satisfactory reason of the diversity. Let us then 
inquire who the inhabitants of these upland towns were? and 
what was their condition ? 

Villeins sont cultivers de fiefe demurrants in villages upland ; 
car, de ville est dit villein, et de buroughes, burgesses, et de 
cities, citizens." We learn from this passage that the inhabi- 
tants of upland towns were villeins, and that their occupation 
was the cultivation of the fiefe. ‘The villein was absolutely 
dependent on his lord’s will, compelled to unlimited services, 
and destitute of property, not only in the land he held for his 
maintenance, but in his own acquisitions. If a villein purchased 
or inherited land, the lord might seize it; if he accumulated 
stock, its possession was equally precarious. Against his lord 
he had no right of action ; because his indemnity in damages, if 
he could have recovered any, might have been immediately 
taken away. If he fled from the lord’s service, or from the 
land which he held, a writ issued de nativitate probanda, and 
the master recovered his fugitive by law. His children were 
born to the same state of servitude; and, contrary to the rules 
of the civil law, when one parent was free and the other in 
villeinage, the offspring followed their father’s condition.’*? ‘The 
characteristic distinction of a villein was his obligation to remain 
upon his lord’s estate. He was not only precluded from selling 
his lands upon which he dwelt; but his person was bound, and 
the lord might reclaim him at any time, by suit in a court of 
justice, if he ventured to stray.’* ‘'The most numerous rank, 
by far, in the community, seems to have been the slaves, or 
villeins, who were the property of their lords, and were conse- 
quently incapable themselves of possessing any property.’ ‘ 

Such were the villeins, in other words, the cultivators of the 


} Britton, as quoted by Lord Coke, folio, 109,b. Britton wrote in the 
reign of Edward I. — 1272 — 1307. 

* Hallam’s Hist. Middle Ages, vol. 2, p. 198 — 199. 
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soil, who lived in upland towns. 'They are represented as be- 
ing incapable of having any property, movable or immovable. 
No wonder, then, that ‘in an upland town, a custom to devise 
lands cannot be alleged.’ *‘ But,’ continues Lord Coke, an up- 
land towne may allege a custome to have a way to their church, 
or to make by-lawes for the reparations of the church, the well 
ordering of the commons, and such like things.’’ But the cus- 
toms here mentioned do not relate to the title or transmission of 
property. Nor is there a single passage, it is believed, either in 
Littleton or Coke, except sec. 37, which intimates that places 
inferior to boroughs can have such a custom. And in the com- 
mentary upon that section of Littleton, Lord Coke as much as 
denies the doctrines. The plain reason, then, why a custom to 
devise lands could not be alleged of an upland town, is, that the 
inhabitants of such places could have no property in land. 

It was one of the effects of the feudal system, wherever it 
was established, to produce this deep degradation of the mass 
of the people. But from the time of the conqueror himself, 
there were principles at work, calculated to restore society to a 
more equitable level. One, and a very important one, of these, 
was the provision in a law of that prince, ‘ that by unmolested 
residence for a year and a day within a walled city or borough, 
the villein became free, and the lord was absolutely barred of 
his remedy.’ Here again we see the walled city and borough 
making a figure in the legislation of that able politician. This 
provision was intended, it is supposed, to strengthen the popu- 
lation of such places as were designed for garrison. If mere 
residence in one of those cities and boroughs for a year and a 
day could produce the admirable effect of transforming a slave 
into a freeman, we ought not to feel great difficulty in account- 
ing for the exemption of their inhabitants from the rules of pro- 
perty incident to the feudal system, nor for the allowance of 
their Saxon usages. 

But though the crown might feel disposed to increase the 
consequence of towns, the aristocracy was not less concerned 
to repress their growing importance. Of this, the law mention- 
ed by several historians, of the 7 Henry IV. is satisfactory evi- 
cence. ‘This law enacts that no one shall put his son or daugh- 
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ter apprentice to any trade in a borough, unless he have land or 
rent to the value of twenty shillings a year. ‘The reason 
assigned, is the scarcity of laborers in husbandry, in consequence 
of the people living in upland apprenticing their children. A 
writer of the early part of Edward III.’s reign, quoted by Hal- 
lam, asserts that ‘ gentlemen’s children are taught to speak French 
from the time they are rocked in their cradle; and uplandish 
men will liken themselves to gentlemen, and learn, with great 
business, for to speak French, for to be the more told of.’ ‘It 
was natural,’ says the author last mentioned, ‘that the country 
people, or uplandish folk, as they were called, should repine 
at the exclusion from the enjoyment of competence, and security 
for the fruits of their labor, which the inhabitants of towns so 
fully possessed.’ But while they repined, the aristocracy legis- 
lated them out of the towns, and did all they could to perpetuate 
their slavery by repressing their attempts to increase their 
privileges, and scoffing at their endeavors to acquire knowledge. 

It is a question of some interest to determine what towns were 
allowed, at the conquest, to retain their Saxon usages. We are 
informed that there were certain voluntary associations among the 
Saxons called gilds, which, in mercantile towns and sea-ports, 
were constituted for the purpose of facilitating commercial 
enterprises. ‘These associations possessed either landed pro- 
perty of their own, or rights of superiority over that of others. 
They also had an internal elective government for the manage- 
ment of a common revenue, and the administration of the busi- 
ness incident to their association. They frequently enjoyed 
special privileges as to inheritance. They grew rich by traffic, 
and the consciousness that they could not be individually 
despoiled of their possessions, like the villeins, or upland people, 
inspired an industry and perseverance, which all the rapacity of 
Norman kings and barons were unable to daunt or overcome. 
Other towns which were not in this condition at the conquest, 
grew by encroachments on the claims of the feudal aristocracy. 
Various circumstances facilitated these encroachments, but 
principally the pecuniary exigences of the king and his barons. 
These pecuniary exigences were produced on the continent, and 
partly, in England, by the expenses of the Crusades. Before 
the conclusion of the last Crusade, 1270, all the considerable 
cities in Italy had either purchased or had extorted large immu- 
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nities from the emperors. London is represented to have con- 
tained in the reign of Henry II., 1154 to 1189, no more than 
40,000 inhabitants; and the other cities were small in propor- 
tion, and were not in a condition to extort any extensive 
privileges." Whatever the measure of those privileges might 
have been, it was attained by purchase or by force. ‘It is 
common,’ says Hallam, ‘to assert that the liberties of England 
were bought with the blood of our ancestors. But it is far more 
generally accurate to say that they were purchased by money.’ 

If privileges were to be purchased with money, or extorted 
by force, we surely need not the aid of any hypothesis, such as 
that of the policy of preventing that uncertainty and confusion 
which would ensue from a diversity of customs, to enable us to 
explain the reason of allowing certain usages to counties, manors, 
hundreds, honors, cities, and boroughs, and of denying the same 
usages to inferior districts: The former could purchase, or 
extort them, the latter could do neither. If a baron was pressed 
for money, he obtained it by increasing the privileges of the 
cities and boroughs under his superiority, because he could not 
get it otherwise. But he forced it from smaller places. If a 
baron was weak and cowardly, or tyrannical, the inhabitants of 
great places seized the opportunity to enlarge their privileges. 
But those of small and inconsiderable towns, and of the country, 
were consigned, by their poverty, weakness, and disunion, to 
hopeless servitude. Nor were they ever restored to their long 
lost Saxon liberties, till the cities and boroughs so grew in 
wealth and intelligence, as to seize, in a manner, through the 
house of commons, upon the reins of government, and reform 
the law by the statute of wills, by the statute to abolish the 
feudal tenures, and more than all, by that irresistible public 


opinion, which inspirited the courts, long before either statute, 
to annul all the restraints upon alienation. 


The true explication of the diversity in the privileges of cities 
and upland towns, is one of many proofs which exist in the 
history and laws of all civilized people, of the influence of cities 
upon the national prosperity. ‘They were the first seminaries of 
human improvement; and when civilization had vanished before 
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the barbarians of the north, cities led the van of returning know- 
ledge. 

In every well constituted government society is a unit. And 
consequently there can be no partial legislation, no privileges 
imparted to one class of citizens that do not equally belong to 
all the rest. But the feudal system divided the body politic into 
several disconnected masses. ‘Thus in England there were 
‘about 700 chief tenants and 60,215 knight’s fees.’ All the 
rest were villeins, who were annexed to the soil, and passed 
from baron to baron, or knight to knight, with the soil, like the 
vegetables that receive from it their nutriment. Cities alone at 
first resisted this decomposing process, and alone were capable 
of resisting it successfully ; and they were also foremost in the 
work of restoring the oppressed to equality of civil rights. 

The conquest of Italy by the Teutonic nations did not abolish 
the Roman Laws. ‘They continued, after that event, to give 
security of person and property, which is liberty, to the inhabit- 
ants of the cities, until, by degrees, the cities asserted their 
supremacy, by infusing a mixture of order into the very frame 
of the feudal governments. ‘Thus the germs of liberty were 
buried, but not deprived of vitality, amidst the ruins of civil- 
ization. 

The like happened at the Norman conquest of England. 
The Romans were masters of a good part of Britain for about 
four hundred years; and it is impossible to say, how far they 
may have contributed to form that assemblage of institutions, 
which is usually denominated Saxon Liberty. Historians 
and antiquaries are far from being agreed in assigning them 
a feudal origin. It is most probable that they were a mixture 
of Roman laws with British, Saxon, and Danish customs. 
We should not, perhaps, miss the mark far, by conjecturing 
that the best part of them were Roman. But be this as it 
may, Saxon liberty was, at least, stubborn and inflexible, inca- 
pable of annihilation. Its peculiar usages were preserved amidst 
the desolation of the conquest, in a few cities and boroughs. 
These kept its spirit alive. ‘That spirit was diffused, and inspir- 
ed the nation to extort from unwilling tyrants, charters of liber- 
ties, each of which separately was adverse to, and whose com- 
bined influence overthrew, the feudal slavery. One after 
another, those shackles were unriveted, which, at first, bid fair to 
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make tyranny as perpetual in Europe as it has been in Asia. 
The castes of the feudal system were not less uncommunicating, 
nor less calculated for eternal duration, than those of Hindostan. 

Europe has been saved from a state of society that ‘ mantles 
like a standing pool,’ by a pervading and electrical spirit of free- 
dom that the Romans imparted to their legal institutions. 





ART. HI.—IMPROVEMENTS IN PLEADING AND PRACTICE. 


The Second and Third Reports made by the Commissioners 
appointed to inquire inte the Practice and Proceedings of 
the Superior Courts of Common Law in England. 





In our last number we noticed some of the improvements in 
pleading recommended in these reports. Some suggestions on 
subjects of practice are also contained in them, which we think 
will be of interest in this country. 

Every one conversant with the practice of courts must have 
often seen cause to lament the time and expense consumed in 
proving writings in the course of a trial, the authenticity of which 
the party against whom they are produced ought never to have 
contested, and which in many cases he probably would not have 
denied, if there had been any power to compel his answering a 
question upon the point. 

In the second report it is said, — 

‘ No expense is more uselessly incurred, nor is any attend- 
ance more vexatiously required than those which in the great 
majority of cases are occasioned by the mode of proving written 
documents. Where nothing is admitted by the form of plead- 
ing, every matter in writing, whatever be its nature, must be 
proved by the oral testimony of some witness, who must be an 
attesting witness if there happen to be one, unless the document 
be thirty years old, or his presence be dispensed with upon 
grounds to be proved by some other witness or witnesses. ‘The 
distance of the place of trial from the residences of the persons 
whose testimony is required, is often found greatly to augment 
their personal inconvenience and the costs of parties, both which 
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are also frequently enhanced to an intolerable degree by a pro- 
tracted attendance for several days, until the time for trial of 
the cause arrives. Though every document may be known to 
both parties, and free from all suspicion, yet the personal attend- 
ance of every witness necessary to the establishment by strict 
proof of each of them, is indispensable, lest advantage should be 
taken of his absence to defeat the cause. 

‘Where title is to be made out, either by descent or convey- 
ance, the copies of all parish registers and other originals of 
which copies are admissible, must be proved by the individuals 
who have examined them; and not only must instruments of 
modern date be established by the attesting witnesses, but an- 
cient documents (though commonly said to prove themselves) 
must be shown by oral testimony to have been brought into 
court from the proper custody ; and no letter or other similar 
paper can be read unless some witness can speak to his per- 
sonal knowledge of the hand-writing. ‘These and other rules 
which require the best evidence, are fit to be observed where 
the genuineness of the document is doubtful ; but are in most 
cases resorted to in practice for the purpose of obstructing rather 
than promoting the ends of justice. We are by no means dis-. 
posed to recommend a relaxation of the rules themselves. Our 
object is to make it the interest of parties to dispense with them, 
when recourse to them is unnecessary. The greater part of 
the documents might in most instances be admitted without pre- 
judice to the merits of the case on either side, if fair opportunity 
for inspection and inquiry previously to trial were given. Though 
the unsuccessful party be ultimately liable to the costs of his 
adversary’s proof, yet it is greatly for the interest of both parties 
that these costs should be reduced as far as possible, not only 
because the event of every cause is in some degree uncertain, 
but because the disbursement in the first instance is inconven- 
ient, because the amount to be awarded in respect of the costs 
incurred must probably, under any system of taxation, be less 
than the actual advance, and because the ultimate payment by 
the opposite party is often very doubtful. 

‘These considerations, which at present generally fail to in- 
duce a party to propose admissions, lest he should disclose his 
case without attaining his object, would probably operate with 
considerable effect if any advantage was to be obtained by such 
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proposal, sufficient to compensate for the inconvenience of dis- 
closure, in case the admission should be refused. The advan- 
tage proposed to be given, is, that of subjecting the adversary 
to the costs of proving all such documents as have been offered 
to his inspection, and which he refuses to admit, whatever may 
be the event of the suit. The principle of this measure is 
partly borrowed from the well known provision introduced within 
a few years into the Bankrupt laws, by virtue of which certain 
matters of fact in actions brought by assignees of bankrupts are 
taken as admitted, unless notice be given by the defendant 
of an intention to dispute them, and the defendant is made lia- 
ble to the costs of proving them if established, though he suc- 
ceed in the action. 

‘It would be very desirable that the principle of the measure 
should be extended in pleas of land and other actions in which 
general pleadings are allowed, to all such distinct facts as might, 
if special pleading were employed, be made the subjects of 
’ special allegation. We have bestowed much time in endeavor- 
ing to frame regulations applicable to facts of this description, 
and little difficulty would be experienced in doing this if the 
facts to be proposed for admission were always such as lie within 
the knowledge of the party to whom the proposalis made. But 
in cases of contested title, this must very frequently be other- 
wise. ‘To judge whether the matters proposed can safely be ad- 
mitted, inquiry must often be instituted, and consequent expense 
incurred. And though no inquiry should be really necessary, it 
is to be feared that the proposal would, in many cases, be made 
a convenient pretext for additional charges, and the total costs 
of suit would be increased rather than diminished. On these 
grounds we have reluctantly confined our propositions to written 
documents; though we cannot but feel that an unsuccessful 
party in a fair contest ought not to be burthened by his adver- 
sary with the costs of proving a long detail of facts which he has 
had no opportunity of admitting, and which he might have ad- 
mitted on the record if they had been specially pleaded. Should 
the regulations now suggested be found to operate as beneficially 
as we anticipate, we are not without hope that the principle of 
them may be found capable of further extension hereafter. 

‘It is therefore proposed, that notice may be given by either 
party to his adversary that the documents described in such 
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notice, within a time and at a place therein mentioned, may be 
inspected, and that he will be required to admit that such as are 
specified in the notice as originals were respectively signed or 
executed as they purport respectively to have been, that such as 
are specified as copies, are true copies, and that such documents 
as are stated in the notice to have been served, sent, or deliver- 
ed, were so served, sent, or delivered, saving all just exceptions 
to the admissibility of all such documents as evidence in the 
cause ; provided that the party on whom the notice is served, 
his attorney or agent, shall not have occasion in going and re- 
turning, to travel more than five miles for the purpose of such 
inspection ; and that no costs of travelling shall be allowed on 
either side. It is not intended to exclude the expenses of 
sending the documents from one place to another, or of the 
attendance of an attorney or agent at the place of inspection ; 
but the provision respecting travelling expenses has been deemed 
necessary to prevent the proceeding from being used as a pre- 
tence for unnecessary journeys. 

‘It is proposed that the copies produced for inspection shall 
be marked as copies, and that a description of the originals 
written thereon, and when, by whom, and how, (if at all) such 
originals have been served, sent, or delivered. 

‘That the adverse party may examine and take copies of all 
the documents produced for inspection, and may require the 
copies of all such documents of which the originals are not pro- 
duced, or are not in his own possession, to be verified by affidavit. 

‘That if the adverse party shall not at the time appointed for 
inspection, or within a reasonable time afterwards (regard being 
had to the nature of the inquiries, if any, to be made,) consent 
to the required admissions by endorsement on the notice, or a 
duplicate thereof, he may be required by summons to attend 
before a judge for the purpose of making such admissions, at a 
time therein appointed; when the documents being produced 
and marked as exhibited, and proved by affidavit to be in the 
same state as when inspected or left for inspection, such as are. 
agreed to be admitted shall be distinguished accordingly by the 
word “admitted,” written in the hand of the judge, with his 
signature thereto; and such as are not admitted shall be distin- 
guished by the signature of the judge subscribed to the memo- 
randum of exhibition. 
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‘Provided that the judge may impose any reasonable terms 
upon the party requiring the admissions, or may dismiss the 
summons if he think it just and reasonable so to do; that he 
may also make any order with respect to costs incident to such 
proceedings; but that in the absence of such order the same 
shall be costs in the cause; and that the order of the judge 
shall be final. 

‘That such documents as shall be marked by the word “ ad- 
mitted,” shall, on being produced at the trial or inquiry, be 
deemed to be sufficiently proved as originals or copies, and to 
have been sent, served, or delivered, according as the same shall 
respectively appear to be marked, without evidence of the hand- 
writing of the judge. 

‘And that when any such documents shall have been marked 
as exhibited and shall be proved at the trial or inquiry, the 
proof thereof shall be certified by the judge or presiding officer, 
and the costs of proving the same shall be taxed against the 
party from whom the admission was required, whatever may be 
the event of the cause. 

‘It may be material to remark, that these regulations will not 
have the effect of making any document evidence in the cause, 
which would not be admissible if proved in the ordinary way. 

‘It is also to be observed, that the measure above described 
does not compel either the plaintiff or defendant to disclose his 
case before trial. Nor do we think it expedient to recommend 
a provision by which any one should be absolutely prohibited 
from offering documents in evidence which he has not disclosed, 
and least of all, a party who has only to maintain the defensive. 
To exclude the admission of all documentary evidence of which 
previous notice has not been given, might frequently be highly 
inconvenient, and sometimes prejudicial to the establishment of 
truth. It appears to us, however, that in general the ends of 
justice would be greatly promoted if parties upon whom it is 
incumbent to maintain the affirmative of any issues, were ex- 
cluded from any right to the costs of proving documents of 
which notice had not been given to the adverse party, and an 
opportunity afforded to him of admitting them before trial. A 
regulation to this effect would extend to plaintiffs in all actions 
in which a general form of declaration is allowed, and would 
principally operate in pleas of land, in which it is equally desira- 
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ble that he who seeks to disturb the possession of another should 
be induced to communicate the grounds of his claim, and that 
the party in possession should retain his present advantage of 
not being compelled to disclose his own title until an apparent 
right to dispossess him has been established by his adversary.’ 

Some provisions, though imperfect ones, have been attempted 
in this country for the purpose of avoiding the trouble and ex- 
pense of proving instruments which ought not to be disputed. 
Thus it is a rule of the Court of Common Pleas of Massachu- 
setts, that ‘no attorney shall be permitted to deny the signature 
of any paper declared on, unless he shall satisfy the court that 
he has been instructed by his client so to do, or that he verily 
believes such signature not to be genuine, or unless he shall have 
given the adverse party seasonable notice. 

Other courts in this country have adopted similar rules for 
the same purpose. 

In Kentucky it is provided by statute that no person shall be 
permitted to deny his signature as maker or assignor of a note 
in a suit against him, unless he will make an affidavit denying 
the execution or assignment. 

So in Missouri by statute it is provided that whenever any 
declaration or pleading shall be founded on any instrument in 
writing, whether under seal or not, ‘the same shall be received 
in evidence, unless the party charged to have executed it shall 
deny the execution thereof by plea supported by his affidavit 
accompanying the plea and filed therewith.’ 

An important change suggested by the commissioners in the 
second report is that of allowing the examination of parties on 
interrogatories, that is, of making parties liable to give evidence 
against themselves whenever their adversaries demand it. We 
have long been of opinion that justice required that every party to 
a suit should have the power of compelling his adversary to be- 
come a witness in the case. It is sometimes thought that it 
would be a great hardship to compel a person to testify against 
himself. We, however, see no hardship in the case. If a 
plaintiff has a just cause of action, within the knowledge of the 
defendant, is it unreasonable that the latter should be compelled 
to acknowledge it? If a defendant has a good defence, with 
which the plaintiff and himself alone are acquainted, is it unjust 
that the plaintiff should be forced to admit it? The rule that a 
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party should not be obliged to testify against himself originated 
in barbarous ages. It was evidently a rude and imperfect 
remedy for evils which probably embarrassed its inventors. It 
was supposed that if parties to suits were admitted as witnesses 
for themselves, or liable to be compelled to appear for their 
adversaries, there was in both cases great danger that parties 
who were witnesses would support their cases by perjury. But 
it was not perceived that if both parties were allowed to be wit- 
nesses, the testimony of the one who told the truth would almost 
always neutralize the falsehood of his adversary, and in most 
cases carry conviction to the minds of judges and jury by the 
verisimilitude and consistency of his story. It was not per- 
ceived that a skilful cross-examination would in most cases 
expose the falsehood of any witness; and that much of the 
danger of admitting parties as witnesses might be avoided by 
judicious regulations. Thus, if it should be thought unad- 
visable that a party should tell his own story to support his 
own side of a case, there would be no objection to permitting 
his adversary to compel him to testify. Parties could usually 
judge very correctly whether they should gain any thing by 
making the opposite parties witnesses. Parties would esteem 
it a privilege to have this power. Cannot they judge better 
when it is for their interest to use it than the law can judge for 
them? Is it right to deprive them of this power, because its 
exercise may sometimes injure them ? 

The opinion that it is a hardship to compel a party to testify 
against himself is prevalent at this day, because it has so long 
been established by law that he cannot be so compelled. If the 
law were changed, no one would think it a hardship. No one 
thinks it unreasonable that a defendant should be obliged to 
answer interrogatories. 

It is often said that it would produce perjury to make parties 
witnesses; the temptation to commit it would be so great as to 
be irresistible to many minds. ‘There is some truth in this 
remark, But is it a valid objection to making parties witnesses ? 
If it is allowed to be so, it would apply with almost equal force 
to may investigations which now take place in courts of justice. 
Cases are daily occurring in which a witness from friendship to 
one of the parties, or from regard to his own character, which 
is often implicated in the transaction concerning which he is 
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examined, is under the strongest temptation to commit perjury. 
If all inquiries are to be stopped where there is any reason to 
believe that the witness may give false testimony, all trials 
in courts would cease at once. How few are the cases in 
which some master, servant, apprentice, clerk, journeyman, 
agent, patron, friend, or relative of one of the parties, or 
some person who has a strong bias in his favor, is not a wit- 
ness? ‘I'he question is whether parties ought to be deprived 
of the use of any witness, because the witness is under a 
temptation to commit perjury? It may be stated in a more 
general form. Ought any person to be debarred from enfore- 
ing his rights, because an endeavor to enforce them will tempt 
some one to commit a crime? Society could not exist for a 
single day, if such a principle were once acknowledged and 
acted on. 

We shall not attempt to state the best mode in which the 
evidence of parties might be taken in cases at common law, 
thinking it sufficient for our present purpose to show that in 
some form or other it ought to be admitted. 
are some of the remarks of the commissioners. 

‘The practice of filing Bills in Equity for discovery in aid 
either of the plaintiff or defendant, is attended with very con- 
siderable expense, and it seldom, havpens, that the answer, when 


obtained, can with advantage be read in evidence upon the 
trial at law. 


The following 


‘Discovery obtained by answer in eqnity may serve the pur- 
pose of enabling a party to ascertain the existence of facts which 
he should endeavor to prove, or which it may be necessary for 
him to rebut; but as the party answering is able to give his 
own coloring to every admission, by dexterously introducing 
into his answer matter of explanation or qualification, and as 
the rule of law is peremptory that if any part be read against 
him at the trial, he may insist that the whole be read, the mat- 
ter contained in the answer can very seldom be offered in evi- 
dence with any benefit to his adversary. This is the less sur- 
prising, when it is considered that the language of the answer 
is not that of the plaintiff himself, but is entirely the language of 
his legal adviser who is allowed to settle every sentence of it. 
The opportunity of neutralizing the effects of any admissions 
which may have been drawn from the party answering, is also 
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much facilitated by the manner in which the Bill in Equity is 
usually prepared, which, instead of being confined to the par- 
ticular point upon which it is material that admissions should be 
obtained, commonly embraces the whole subject of litigation, 
and consequently allows the party answering, to state whatever 
he may think material to his own case, without subjecting him- 
self to the charge of introducing irrelevant matter. ‘To save 
the expense of instituting a suit in Equity in addition to the suit 
at law, and to render the discovery more effectual than it is now 
generally found to be, we think it desirable to allow the exam- 
ination of parties to be conducted under the immediate authority 
and control of the Court in which the action is pending, and to 
permit, not only the method of requiring an answer in writing 
to the interrogatories, but (at the option of the party seeking the 
discovery) the method also of requiring the personal answer of 
the party, to be taken and reduced to writing under the, super- 
intendence of a presiding exaininer.’ 

‘It has been suggested, that each party in a cause should be 
allowed to call upon his adversary to be examined on oath at 
the trial. But we much doubt whether such permission, if 
granted, would produce any beneficial effect; and we should 
be unwilling to recommend so great a change in the established 
practice, without a clear prospect of advantage. In such a case 
the counsel for the party so examined, would, according to the 
natural course of proceedings, be allowed to examine him in his 
turn in support of his own case, a privilege which would, in most 
instances render a resort to his evidence by the party entitled 
to call him, too hazardous to be attempted. Neither would it 
ever be attempted until all other evidence had failed, or was 
foreseen to be insufficient, and consequently the case of the 
party calling his adversary had become desperate. It is obvi- 
ous that this would be well known to the party called, and that 
the knowledge of it would operate as a strong temptation to 
perjury. Another suggestion is, that the party should be ex- 
amined before a Commissioner, by counsel or attorneys on both 
sides, the party interrogating being at liberty to use the examin- 
ation in evidence at the trial, or not, at his discretion. But we 
think, in the first place, that an examination so conducted would 
seldom be such, that the party interrogating could avail himself 
of it with advantage ; and next, that the great superiority of 
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examination viva voce over that by written interrogatories is in 
a great measure lost where the answers are not given in the 
presence of those who are to judge of the credit due to the 
witness. In either of the above cases we should feel great re- 
luctance to expose a person so liable to be excited as the party 
in the cause, to the peril of being led, on a personal examina - 
tion by a dexterous advocate, to make rash and unguarded as- 
sertions.” 

The following are the regulations proposed. 

‘1. That in all actions whatsoever the plaintiff may at any 
time after the declaration, and the defendant may at any time 
after plea, deliver interrogatories for the discovery of facts and 
documents material to the support or defence of the suit, to be 
answered on oath by the adverse party, if resident within the 
jurisdiction of the court. 

‘2. That to all such interrogatories, when delivered, shall be 
annexed an affidavit of the interrogating party himself, and his 
attorney or agent, stating that tne deponents believe that the 
party interrogating, whether plaintiff or defendant, will derive 
material benefit in the action from the discovery which he seeks ; 
that, if plaintiff, he has a good cause of action, or, if defendant, 
a good defence, on the merits; and if the application be made 
on the part of the defendant, stating positively that the discovery 
is not sought for the purpose or delay, provided that where it 
shall happen, from unavoidable circumstances, that the plaintiff 
or defendant cannot join in such affidavit, then an affidavit to. 
the effect aforesaid may be made by his attorney or agent alone,, 
who shall also insert in such affidavit a statement of the circum- 
stances by which the party is prevented from so joining therein, 
and such affidavit shall be allowed by a judge, if the statement 
contained therein shall appear satisfactory, to be annexed to the 
interrogatories in lieu of such joint affidavit as aforesaid. 

‘3. That the party interrogating may, by notice in writing, 
require the party interrogated to deliver within days an 
answer to the interrogatories upon oath, to be sworn before a 
judge or commissioner of the court, and upon failure, to deliver 
such answer, or upon an insufficient answer being delivered, 
shall be entitled to take out a summons, to show cause before a 
judge why he should not be at liberty to sign judgment. And 
that at the time of attendance on such summons, if any valid 
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objection be taken to any of the interrogatories in point of law, 
the judge shall quash the objectionable interrogatory or inter- 
rogatories; or if no such objection be taken and allowed, and 
it shall be made to appear to the judge that no answer has been 
delivered within due time, or that the answer which had been 
delivered is insufficient, the judge shall order that the party 
interrogating shall be at liberty to sign judgment, or may give 
further time to make answer, if under the circumstances of the 
case he shall think proper so to do. 

‘4, That if any answer shall contain matter which the party 
interrogating shall allege to be irrelevant to the corresponding 
interrogatory, and which the party interrogated shall, upon 
being required, refuse to expunge, the like summons may be 
taken out by the party interrogating, and the judge shall have 
power to order and determine in like manner as when any 
answer is alleged to be insufficient. 

‘5. That the party interrogating may, if he think fit, instead 
of requiring an answer to the interrogatories to be delivered as 
aforesaid, take out a summons to show cause why the party 
interrogated should not be examined upon oath upon such inter- 
rogatories ; and that at the time of attendance on such summons, 
if any valid objection be taken to any of the interrogatories in 
point of law, the judge shall quash the objectionable interroga- 
tory or interrogatories, or if no such objection be taken and 
allowed, the judge may make order that the examination be 
taken before some officer of the court, or other person to be 
thereby appointed for that purpose, within such time and at such 
place, not being more than ten miles from the usual place of 
abode of the party interrogated, as shall be therein specified, 
which order, if made on the application of the defendant, shall 
direct that proceedings be stayed until the plaintiff shall have 
been examined, provided he be examined within a time to be 
limited by the order. 

‘6. That the party interrogating, upon obtaining an appoint- 
ment from the examiner, shall give twenty-four hours notice 
thereof to the party interrogated, and in case the party interro- 
gated shall not attend the examiner pursuant to such appoint- 
ment, the party interogating may take out a summons to show 
cause before a judge why he should not be at liberty to sign 
judgment. 
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‘7, That either party having received notice of the inten- 
tion of the other party to have the assistance of counsel, or 
having given twenty-four hours notice of such intention on his 
own part, may have the assistance of counsel before the ex- 
aminer, and that the party interrogating may object to the suffi- 
ciency or relevancy, and the party interrogated may support, 
before the examiner the sufficiency or relevancy of any answer 
which may be given. 

‘8. That the examiner shall administer the oath to the party 
interrogated, and may explain to the party interrogated the 
meaning and effect of the interrogatories ; but no question not 
contained in the interrogatories shall be put, nor shall any cross- 
examination be allowed. 

‘9, That either party may suggest to the examiner any ex- 
planation of the meaning or effect of the interrogatories (the 
party interrogated having been first directed to withdraw ;) but 
the examiner shall exercise his own discretion with respect to 
giving such explanation to the party interrogated. 

‘10. That if the examiner shall certify, by endorsement on 
the order for examination, that the party interrogated refuses to 
answer the interrogatories, or any of them, or that any answer 
made before him to any interrogatory, is insufficient, or if the 
party interrogated shall introduce into any answer before the 
examiner, any matter which the interrogating party shall allege 
to be irrelevant to the corresponding interrogatory, but which 
the party interrogated shall persist in making part of his answer, 
and the examiner shall certify, by endorsement upon the order 
for examination, that such part of the answer is irrelevant, the 
interrogating party may, in each of the several cases aforesaid, 
take out a summons to show cause before a judge why he should 
not be at liberty to sign judgment. 

‘11. That when judgment is signed by leave of a judge, the 
decision of the judge shall be subject to the revision of the 
Court in banc. But if any judgment signed by leave of the 
judge shall be set aside by the court, the party having signed 
such judgment shall in no case be liable to pay the costs of set- 
ting aside the same. 

‘12. That the party interrogated shall not be obliged to 
answer any question, or produce any document, the answering 


or producing of which tends to accuse or degrade himself, or ta 
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expose him to penalty or forfeiture of any nature whatsoever, 
or to disclose his title to any estate in lands, tenements, or he- 
reditaments in respect whereof there is no privity between him 
and the party interrogating, or to disclose the names of the 
witnesses by whom, or the manner in which, he proposes to 
prove his own case. 

‘13. That the costs of discovery shall be borne by the party 
requiring the same, unless in respect of any part of the pro- 
ceedings the judge shall otherwise direct, or unless the party 
interrogating shall have signed judgment pursuant to the pro- 
visions herein before contained. 

‘14. That on the answer or examination being read at the 
trial of the cause, no objection shall be allowed to be taken to 
the interrogatories, or any of them, provided they are relevant 
to the issue to be tried. 

‘15. That when either the plaintiff or the defendant shall 
happen to be beyond the jurisdiction of the court, and the ad- 
versary shall be desirous of obtaining his answer upon interrog- 
atories, either in writing or upon personal examination, in man- 
ner aforesaid, it shall be lawful for the court, or any judge, to 
direct that a commission shall issue under the seal of the court, 
appointing one or more persons therein named to take the 
written answer of such party to such interrogatories as may 
have been delivered as aforesaid, or to examine him personally 
thereon; and every person so named in such commission shall 
proceed in like manner to all intents, and shall be invested with 
the same powers and authorities, and subject to the same reg- 
ulations, as if he were a commissioner or examiver appointed 
by the court to act as such within the jurisdiction thereof. 

16. That if any party shall answer falsely either in writing 
or personally, to any such interrogatory as aforesaid, and shall 
be convicted of so doing wilfully and corruptly, he shall be 
liable to the pains and penalties to which persons are liable for 
wilful and corrupt perjury, and may be indicted and prosecuted 
for that offence in the county in which such answer was taken, 
or in the county of Middlesex if the same was taken beyond 
the jurisdiction of the court. 

‘17. That the party interrogated shall be entitled, at the trial, 
to require that the whole of the answer shall be read, if any 
part of them is read by the interrogating party.’ 
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One of the proposals of the commissioners is to allow the 
examination of witnesses whose attendance cannot be procured 
at the trial, on interrogatories, either by officers of the court or 
under a commission. As in most, if not all the States, the 
depositions of witnesses who cannot conveniently attend a trial, 
are allowed to be used in courts of law, and the taking of such 
depositions both without and under commissions is regulated 
by statute or rules of court, it is not necessary to state the par- 
ticular regulations proposed in the Report. We cannot, how- 
ever, avoid expressing our astonishment, that no sufficient means 
have hitherto been adopted in England, to obtain the testimony 
of persons, whose attendance at trials could not be procured at 
all or without excessive expense and trouble. 

Great inconvenience sometimes arises, where a person has 
money or other property in his hands, which he does not claim 
himself, but which is claimed by two other parties, the person 
in possession being ready to pay the money or deliver the pro- 
perty, to the one who is legally entitled to it. On this subject 
some clianges are proposed in the second report. 

‘By the common law, if two persons deposited deeds or 
chattels with a third, to be redelivered according to the terms of 
an agreement, and one of them brought an action of detinue 
against the depositary, the latter by a proceeding called garn- 
ishment, which is in effect a notice, might compel the other de- 
positor to appear and become defendant in the action in his stead ; 
and if a person were sued in separate actions of detinue by two 
depositors upon such a deposit, or by any two persons claiming 
to be the owners of goods which he had found, he might allege 
the deposit or finding on the record and compel them to inter- 
plead. The nature of these proceedings is briefly explained in 
the third volume of Reeves’s History of the English Law. But 
as the proceedings by garnishment and interpleader were not 
allowed in any personal action, except that of detinue, a form 
which has of late fallen much into disuse, no practical advantage 
has been derived from them in modern times. The only course 
now resorted to for the relief of a person sued or in danger of 
being sued by several claimants, is that of filing a bill to compel 
the parties by the authority of a Court of Equity to interplead 
at law. 

‘Thus a distinct suit is instituted ina court which has no cog- 
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nizance of the legal claims of the parties, for the purpose of 
obtaining an order with reference to proceedings at law. 

* We do not propose to revive the formal course of proceedings 
by garnishment or interpleader at law, which appears to be 
attended with too much technical nicety to be convenient. ‘The 
summary proceeding by rule or order appears to us better 
adapted to attain the object in view, since it admits of modifica- 
tion according to the peculiar circumstances of every case.’ 

The proposals of the commissioners are as follows. 

‘1. That it shall be lawful for a defendant, against whom 
any action shall be brought for the recovery of a debt, or liqui- 
dated sum of money, or goods, or damages for the conversion 
of goods at any time before plea, upon filing an affidavit, stating 
the name of some party other than the plaintiff, by whom a 
claim to such debt or goods has been made, or from whom such 
claim is apprehended, together with the nature and circumstan- 
ces of such claim, or apprehension of claim, and denying col- 
lusion with either party, to apply to a court or to a judge for a 
rule or summons, calling on the plaintiff and such third party to 
show cause why, on the defendant bringing into court the 
amount of the debt, or the proceeds of any sale of the goods, 
or delivering the goods to such person, as the court or judge 
shall direct, such third party should not defend such action at 
his own expense, and on his own behalf, in the name of the 
defendant, or why the money should not be forthwith paid, or 
the goods delivered to the plaintiff, with costs; and why the 
defendant should not, in either case, be discharged from all lia- 
bility to either party, and that in the meantime proceedings be 
stayed. 

*2. That if such third party shall not appear or shall refuse 
to defend, and sufficient cause shall not be shown by the plain- 
tiff to the contrary, the money or goods shall be forthwith paid 
or delivered over to the plaintiff with costs, and the defendant 
discharged in pursuance of the rule or order. And whether 
such third party shall defend or not, he shall not be at liberty, 
after either branch of such rule or order shall have been made 
absolute, to bring an action on the same demand against the 
same defendant, but his doing so shall be deemed a contempt. 
Provided always, that the costs of such application shall be in 
the discretion of the court or judge. 
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‘3. That if such third party shall undertake the defence, he 
shall pay to the original defendant all the costs of the action 
then incurred by him, which shall become costs in the cause as 
between the plaintiff and such third party, and shall consent 
that the plaintiff, if he succeed, may enter up judgment against 
him for the amount of such debt or damages, as in the event of 
the suit may be ascertained to be due from the original defend- 
ant to the plaintiff, with costs to be taxed in the suit between 
the original parties. Provided always, that the admission of 
such third party shall be receivable, and the admission of the 
original defendant shall not be receivable in evidence for the 
plaintiff. 

‘4, That in the event of judgment being given against the 
plaintiff, such third party shall be entitled to the benefit of such 
judgment, and to have execution thereon in the name of the 
original defendant, and to have a judge’s order that the money 
or goods deposited may be paid or delivered to him forthwith. 

‘5. That in case the plaintiff shall succeed, he shall be en- 
titled to enter up judgment against such third party upon the 
consent contained in the rule or order under which such third 
party was let in to defend, but no judgment shall be entered 
against the original defendant; and where money shall have 
been brought into court, the plaintiff shall be entitled to have a 
judge’s order that the same may be paid to him, and to take 
out execution against such third party for the residue of the sum 
for which judgment shall have been entered up against him; 
and where goods shall have been deposited, the plaintiff shall 
be entitled, at his option, either to have a judge’s order that the 
goods may be delivered to him, and to take out execution 
against such third party for the costs only, or take out execu- 
tion for the whole sum for which judgment shall have been 
entered up against him, in which case such third party shall be 
entitled to have a judge’s order for the delivery of the goods. 

‘6. Provided always, that the judgment so entered against 
such third party shall not be considered as a judgment by war- 
rant of attorney or cognovit, within the meaning of any act or 
acts of parliament relating to such judgments, or relating to 
bankrupts or insolvent debtors. 

‘7. That on discussion before the court or a judge of any 
such rule or summons, calling upon a third party to defend, the 
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court or judge shall have power to direct, that instead of such 
third party defending the action brought against the original 
defendant, such action shall be stayed, and that another action 
for determining the right shall be brought, or an issue tried 
between such third party and the plaintiff, and that either of 
them shall be made plaintiff or defendant, as may be thought fit, 
or to make such other order relative thereto as may appear just 
and reasonable.’ 

The regulation of the arguments of counsel, so as to place 
both parties in a case as nearly as possible upon an equality, is 
not very easily settled by any general rule. The commission- 
ers say — 

‘The practice at the trial of a cause is for the counsel of the 
party on whom the affirmative of the issue lies, to open his case 
to the jury, and to call his witnesses, and then for his opponent 
to address the jury ; and if he goes into evidence, but not other- 
wise, the party who originally began, has the general reply also. 
This course gives, in most cases, a manifest advantage to the 
plaintiff. 

‘It often happens besides, that the counsel for the defendant, 
upon opening his case, is led by his instructions to make state- 
ments of fact very different from those which are ultimately 
obtained from the witnesses; and although the evidence, as given, 
is such, as if originally opened and explained to the jury, would 
have afforded a good ground for a favorable verdict, yet the 
attention both of the judge and jury having been thus misdirected, 
the advantage that might have been otherwise derived from it is 
lost. And this is peculiarly the case when the question is of 
considerable nicety, depending upon a minute investigation of a 
great number of circumstances. It is in instances of this descrip- 
tion that the unfair operation of the present practice upon the 
defendant is most apparent. His counsel has to choose between 
two opposite evils. If he opens the case minutely, he incurs the 
risk of failure from variations between the statement and the 
evidence ; and that risk is often aggravated by his having to sus- 
tain a powerful reply from his adversary, without being allowed 
the opportunity of showing that the variations are immaterial, 
or that they are ratlier apparent than real. If in order to avoid 
this danger, he opens his case generally, it is obvious that by 
such a course he often sacrifices a most important advantage. 
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This is an evil of continual occurrence in our courts of law. 
The only remedy existivg for it is that which the judge is sup- 
posed to supply by appropriate observations to the jury. But 
it is hardly reasonable to think that the judge, who comes into 
court without any previous information as to the particular case, 
should on the instant be abie so effectually to discharge this duty 
as the counsel for the party would have been; and it is at least 
quite clear that the judge would himself be senesidie assisted, 

if instead of being required to originate the remarks, he had 
merely to weigh and select from those which had been suggested 
by the ingenuity of the advocate. According to the ancient 
practice, this evil was avoided. ‘The course seems to have been 
universally that which obtains before parliamentary committees, 
and in cases of high treason, viz. that the party who began, first 
opened his case, and having called his witnesses, proceeded to 
sum up or address the jury upon the effect of their testimony, 
and that the opposite party either concluded the cause by an 
address to the jury, or opened a case in answer, called his wit- 
nesses, and again addressed the jury, leaving to his opponent 
the general reply. ‘To this (which is obviously the fair course) 
its tendency to an increased consumption of time seems to con- 
stitute the only objection. It may well be doubted whether 
this objection, if well founded in fact, ought to be allowed to 
prevail. And we also entertain great doubt whether the tend- 
ency is not much overrated. Ii both the opening and the sum- 
ming up were confined to the one counsel who leads the cause, 
we believe that in many cases he would waive the privilege of 
a double address, and that where he felt it necessary to avail 
himself of it, he would confine himself in the first instance, to a 
short statement or opening of the facts, and would reserve for 
the summing up, his principal observations. Fully sensible, 
however, of the great inconvenience which would arise from 
protracted trials, we are on the whole disposed to recommend 
a modification only of the method in use before parliamentary 
committees. We propose that the counsel who begins should 
be allowed (as at present) an opening speech only, without the 
privilege of summing up upon the close of his case; that the 
counsel on the other side should be permitted both to open his 
case and to sum up his evidence, (if any be given) and that in 
the event of his giving evidence, but in that case only, the 
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counsel who began should be allowed the benefit of reply. The 
effect of this would be, that supposing evidence to be given on 
both sides, each party will have an opportunity of summing up 
his own evidence and commenting on that of his adversary ; 
the connsel who begins, in his reply, the counsel opposed to 
him, in his second speech; while on the other hand, the 
number of speeches would in no case exceed four, and where 
evidence was not given on both sides, would not be more 
numerous than at present. 

‘If this should appear not to establish a perfect equality be- 
tween the parties, because it makes the plaintiff’s right of sum- 
ming up depend upon the election of his adversary as to calling 
witnesses, it is to be considered, on the other hand, that the 
plaintiff enjoys an advantage which the law denies to the de- 
fendant, viz. that of suffering a nonsuit, and resorting to a second 
action, where his proof fails to support the case which he opens. 

‘It will be observed that we propose to throw upon the same 
counsel the duty of making both speeches. If the duty were to 
be divided between different counsel, the natural anxiety for 
distinction, and a feeling of emulation would probably increase 
the length of both addresses, and occasion a consequent waste 
of time.’ 

The regulation proposed is in the following terms. 

‘That upon the trial of a cause, the speeches of counsel shall 
be regulated as follows: The counsel who begins, shall be al- 
lowed (as at present) to make an opening speech; the counsel 
on the other side shall be permitted to open his case and also 
sum up his evidence ; and in the event of his giving evidence, 
(but in that case only) the counsel who began, shall be allowed 
to reply : Provided always, that different counsel shall not be 
allowed to open and reply for the plaintiff, or to open and 
sum up for the defendant, but (except by permission of the 
judge under special circumstances) such duties shall respec- 
tively be performed by the same person.’ 

Most of the remarks of the commissioners are judicious. But 
it seems to us that they lay too much stress upon the waste of 
time which would be occasioned by allowing more than one 
counsel on each side to address the jury. It appears to us also 
that in denying the counsel of the party who begins the right of 
reply where his adversary offers no evidence, gives the latter 
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an unfair advantage. In a great variety of cases the counsel 
cannot before hearing the evidence know what it is, sufficiently 
to make his remarks bear upon it. Of this indeed the commis- 
sioners from their remarks seem to be fully aware. We think 
that each party ought to have the right in all cases of having 
the case argued upon the evidence produced. ‘The circum- 
stance of the party who opens his case last, offering no evidence, 
ought not to deprive the counsel of the opposite side of the right 
of remarking upon the evidence, since in many cases it requires 
explanation and comment to make the jury understand its bear- 
ings, as much as if it came from the opposite side. In Massa- 
chusetts the party who begins always has the right of reply, 
whether his adversary offers any evidence or not. 

The commissioners propose that unanimity should no longer 
be required in a jury, to support a verdict. 

‘It is essential to the validity of a verdict that the jury should 
be unanimous; and regularly they are not allowed to be dis- 
charged (unless by consent of the parties) until such unanimous 
verdict has been returned. It seems absurd that the rights of a 
party, in questions of a doubtful and complicated nature, should 
depend upon his being able to satisfy twelve persons, that one 
particular state of facts is the true one. As it is notorious that 
upon such questions a body of men so numerous are often found 
to differ irreconcilably in their views, it is obvious that the ne- 
cessity of returning in every case a verdict, and an unanimous 
one, before they separate, must frequently lead to improper 
compromise among the jurors of their respective opinions. 

‘ There is reason also to apprehend, that where any of them 
happen to be actuated by partial motives, it must tend to pro- 
duce a corrupt verdict. Indeed no one can have been much 
conversant with courts of justice, without having frequently 
heard the remark (where the verdict has been very long in sus- 
pense) that one or other of the contending parties‘has a friend 
upon the jury. 

‘On the other hand, however, the necessity for the unanimity 
of the jury carries with it one most valuable advantage. In the 
event of any difference of opinion, it secures a discussion. It 
is not possible to poll the jury at once, and so, without further 


trouble or consideration, to come to the conclusion. Any one 
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dissentient person can compel the other eleven, fully and calmly 
to reconsider their opinions. 

‘ But there seems to be no good reason why, after a certain 
period of time sufficiently long for the purpose of reasonable 
and ample discussion, the jury (if still in disagreement) should 
not be excused from the necessity of giving a verdict, or why 
the present principle of keeping them together till unanimity be 
produced by a sort of duress of imprisonment, should be retain- 
ed. And the interests of justice seem, manifestly, to require a 
change of law upon this subject. 

We propose, therefore, that the jury shall not be kept in de- 
liberation longer than twelve hours, unless at the end of that 
period they unanimously concur to apply for further time, which, 
in that case, shall be granted ; and that at the expiration of the 
twelve hours, or of such prolonged time for deliberation, if any 
nine of them concur in giving a verdict, such verdict shall be 
entered on record, and shall entitle the party in whose favor it 
is given, to judgment: and in failure of such concurrence, the 
cause shall be made a remanet.’ 

It does not appear that the commissioners make any distinc- 
tion between civil and criminal cases, in regard to their proposal 
for admitting a verdict in which only nine jurors agree. While 
we approve the change which they propose in its application to 
most cases, we cannot help entertaining great doubt, whether 
unanimity of the jury ought not to be necessary in order to con- 
vict a prisoner indicted for a capital crime. The feelings of the 
community would not be satisfied, if any person should be ex- 
ecuted for a crime, where two or three of the jury felt doubtful 
of his guilt. 





ART. IV.—SALVAGE. 


Whether salvage paid on cargo, ultimately carried to the port 
of destination, is a charge diminishing freight ? 


Tuere seems to be some little obscurity in the doctrine rela- 
tive to the consideration how far salvage paid for the cargo 
shall diminish the right to freight, or, in other words, when, and 
to what extent, salvage shall be considered as diminishing the 
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cargo, on which freight is to be calculated. Salvage of goods 
is not generally a charge upon the freight, but upon the articles 
saved, and this seems consonant with reason. ‘The ship-owner 
contracts to carry goods from one port to another, with the 
exception of the perils of the seas; and if by those perils the 
goods are diminished in value to ever so great a degree, it seems 
on delivery at the port of destination the whole freight becomes 
due. Thus, in the case of capture and recapture, if the ship 
afterwards proceeds to the port of destination, and delivers the 
cargo, freight is earned. It is true that in this case the freight, 
as well as the ship and cargo, must pay a proportion of the 
salvage, because each derived its proportional benefit from the 
recapture. But the proportion paid by the cargo is not con- 
sidered, as a total loss of so much of the cargo, but the whole 
freight, for the whole cargo is to be paid. So decided in the 
case of the Racehorse, 3 Rob. Adm. Rep. 101. In conformity 
with this the Laws of Oleron, Art. 4, decide, that if the ship be 
disabled and part of the goods are saved, and the master repair 
his ship, or hire another to complete the voyage, he shall have 
his freight of the goods to be reckoned according to the propor- 
tion of the whole cargo; and the goods saved shall pay the 
costs of salvage ; cited Abbott, part 3, ch. 17, sect. 10, p. 277. 
The same rule seems to have been acted on in the case of 
Lutwidge v. Gray, Abbot, 280, in the Court of Admiralty in 
Scotland, and finally affirmed in the House of Lords. On the 
other hand, in Hotham v. The E. India Company, Doug. 272, 
it seems conceded on all sides that the 4th issue in that case, 
which affirmed that the owners of the ship were liable to pay 
the expenses of saving as well as of transporting the goods to 
London, was rightly found; or at least the point was not dis- 
puted. In Luke v. Lyde, 2 Burr. 882, freight was adjudged 
to be paid pro rata itineris, but the freight was calculated only 
on one half of the cargo, and the value of the other half, having 
been paid for salvage was considered, as though it had been 
lost. And Abbott, p. 3, ch. 7, sect. 8, p. 274, states, as his 
own opinion, that in case the ship is wrecked at another port, 
and the cargo saved at a great expense, even if the master 
should pay salvage and convey the cargo to the port of destina- 
tion, the merchant could not be compelled to pay freight, but 
might accept the goods or not, loaded with the expense of 





320 Salvage. [ April, 


salvage, and he cites Lord Mansfield’s opinion in Baillie v. 
Moudigliani, Park on Ins. ch. 2 p. 53, to the same effect. 

It is not easy to reconcile these decisions with each other, or 
with acknowledged principles on the same subject; it is agreed 
that the ship-owner is not an insurer of the goods against the 
perils of the seas, and if, without his fault, they be deteriorated 
to the greatest degree, so as even to be worth nothing on their 
arrival at the port of destination, it seems he is entitled to freight. 
Hotham v. E. India Co., Doug. 272, and Lutwidge v. Gray, 
Abbott 280, Molloy, Lib. 2, ch. 2, sec. 14. Ifthe ship be wrecked 
without the fault of the owner, and the goods subject to salvage 
are afterwards delivered at the port of destination, is not the 
salvage to be considered rather as a deterioration from the value 
of the goods than a loss of them? In the case of a general 
average, it is not pretended that the average is to be deducted 
from the amount of the goods before the freight is calculated 
on them; and yet the same principle would seem to apply in 
the one case as the other. If the goods specifically remain at 
the end of the voyage, or the proceeds of them, which seems 
the same thing, why should the owner of the ship be burthened 
with charges, or rather with a loss of freight in proportion to the 
amount of the charges, which have arisen without his fault, and 
against which he has not undertaken to indemnify? Perhaps a 
distinction may exist between cases where the ship has deliv- 
ered her cargo at the port of destination, or where the cargo 
has been accepted at a port of necessity. Even then if a freight 
pro rata itineris be payable, it is not easy to perceive a reason 
why the general rule, as applied to the whole of the cargo should 
be varied. 

It might be added, that the freight itself in cases of salvage 
is estimated, as a part of the property saved, and as such pays 
salvage, and it ought not to contribute twice. ‘The Dorothy 
Foster, 6 Rob. 38. 
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ART. V.—BARON AND FEME. 


What are the husband’s rights in choses of action belonging to 
the wife? What, where she survives him? 


Tue answer to these questions must depend on the following 
principles : 

1. That the husband is entitled upon marriage to all the 
personal estate of the wife; to that in possession immediately ; 
to that in action upon reducing it into possession, or doing some 
act equivalent. Toller L. of Ex’rs. 174; 2 BI. Com. 437; 
1 Str. 516; 3 Wils. 5; 10 Mod. 264; 1 Com. Dig. Baron 
and Feme E.; 2 Rolle Rep. 134; 1 Mod. 179; 1 Sid. 337. 

2. That this applies equally to contingent as to present, 
actual, vested interests. Toller, 216,217; Harg. note (304) 
to Co. Litt. 351. 

3. That if the wife die leaving choses in action, or contingent 
interests, or other estate not reduced into possession, and the 
husband survive, he cannot merely in that character recover 
them after her death; but they may be recovered by her ad- 
ministrator. Co. Litt. ub. sup.; 1 Rolle. ab. 345, pl. 35; 
Roper on Baron and Feme, 78; Toller, 217. 

4. That the husband, and not the next of kin, is entitled to 
administration upon his wife’s estate, and is entitled to hold the 
proceeds thereof to his own use, and is not compellable to dis- 
tribution. 2 Bl. Com. 504, 516; Roper, Baron and Feme, 
77,78; 1 Rolle 345, pl. 35; Toller, 84, 217, 225; Squibb 
v. Winn, 1 P. W. 378; Doe v. Polgrean, 1 H. B. 533; 2 
Rolle Rep. 134; 4 Co. 516. 

5. That consequently all vested and contingent interests and 
choses in action of his wife reduced into possession, under the 
title of administrator, are for his sole benefit only, subject to the 
claims of creditors. Watt v. Watt, 3 Vez. Jr. 246; Brown v. 
Show, 1 Show, 25; 1 Rolle Rep. 910; 1 Sid. 409; Jac. 
175; Cro. Car. 106, &c. &c. 

6. That if he die in such case without administering, yet his 
personal representative, and not the next of kin of his wife, will 
be beneficially entitled to her estate. Elliot v. Cutler, 3 Atk. 
526; 1 Wils. 168; Humphrey v. Buller, 1 Atk. 458. 

7. That the distributive share in an intestate’s estate vests 
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immediately on his death in the person entitled, and upon the 
decease of such person before receiving it, goes to his or her 
personal representatives, and not to the representatives of the 
intestate. Edward v. Freeman, 2 P. Will. 436, partly 442, 
446; 1 P. Will. 40; Squibb v. Winn, 1 P. W. 378, 381, 382 ; 
Palmer v. Allicock, 3 Mod. 58; S. C. Skinn. 212, 218; S. 
C. Comb. 14; 2 Show, 407, 486; Brown v. Show, 1 Show, 
25; Co. Litt. 351, a. Harg. note 304; Carth. 51; Toller 
386. 

It results from these principles, that if a married woman 
become entitled to a distributive share in the estate of an intes- 
tate, and she dies without its being reduced into possession, her 
husband surviving her will be entitled to receive it on taking 
administration on her estate to his own use, and not her next of 
kin. The form of his obtaining it differs, but he becomes as 
beneficially entitled to it, as if reduced into possession during 
the coverture. 

Where the wife survives the husband, she, and not the repre- 
sentatives of the husband, is entitled to all her choses in action, 
not reduced into possession. 2 Bl. Com. 438, 439; Co. Litt. 
39; 3 Mod. 186; Wood’s Ins. 61, 63; Co. Litt. 120; Toller’s 
Ex’rs. 173, 174; 3 Bac. 19, 20 (by Guillim.) 

If she dies, on administration, her next of kin, and not the 
next of kin of her husband, become entitled to the personal 
estate, which the wife held by survivorship. Comyn’s Bar. and 
Feme E. cites 2 Vent. 341; Cas. Ch. 182; Toller’s Ex’rs. 
170, 171. 





ART. VI—MASTER AND SERVANT—INFANT’S CONTRACT 
FOR SERVICE. 


Ir may be questionable, whether an infant can bind himself as a 
servant for any certain time or upon any certain terms; the 
general rule being that the contracts of infants are void, unless 
for necessaries. If however the hiring be upon the usual terms, 
as in husbandry for the season; or in the sea service for the 
voyage, and upon the usual wages; it might seem that as the 
contract was for the benefit of the infant, he should not be 
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permitted to avoid it before the expiration of the term, or if he 
did, he should be subject to like forfeiture of the wages earned, 
as persons of age would be. 

Suppose an infant were to contract to go a voyage on the 
usual terms, and during the voyage the ship should lose her 
freight by the perils of the seas, whereby the seamen would 
lose their wages, shall the infant be permitted to consider the 
contract void, and sue for his wages, as upon a quantum meruit 
for labor and services done? 

In Rex v. Evered, Cald. Sett. Cas. 26, where an infant 
bound himself as an apprentice by indenture, but not according 
to the Stat. 5 Eliz. ch. 4, s. 26, and ran away, the court said, 
that it had been adjudged, that an infant might bind himself for 
his own benefit; but in that case they discharged him on another 
ground. 

In Rex v. Inhabitants of Hindringham, 6 T. R. 557, where 
an infant bound himself an apprentice by indenture, which was 
not according to the statute, and afterwards went into the King’s 
service, as a sailor with the consent of his master, it was held 
that this act did not avoid the indentures. And Lord Kenyon 
said, ‘I desire it may not be taken for granted, that an infant 
who binds himself an apprentice, a contract so notoriously for 
his benefit, may put an end to the contract at any time during 
his minority. I enter my protest against discussing that ques- 
tion now; it will be sufficient to determine it when it necessa- 
rily arises.’ But see Ex parte Gill. 7 East, 376. 

And in Ashcroft v. Bertles, 6 'T. R. 652, which was case 
against a person for harboring an apprentice, it appeared, that 
the infant bound himself, as an apprentice by void indentures, 
and afterwards left his master’s service and went to the defend- 
ants, who refused to part with him. At the trial before Heath 
J. the learned judge doubted, whether the infant might not bind 
himself at common law, it being for his benefit; but at all 
events the defendant had no right to contest the validity of the 
apprenticeship, and a verdict was found for the plaintiff. The 
court declared themselves satisfied with the verdict, and said 
that supposing the indentures voidable, which they were not 
prepared to decide, the quitting of the master’s service was not 
an avoidance of them. 

It is observable that these were all cases of apprenticeshp, 
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which is much stronger than the case of mere servants. And in 
Bac. Abr. master and servant, B. it is laid down, as clear by 
all the authorities, which he cites, that at common law infants 
could not bind themselves as apprentices, so as to entitle their 
masters to an action of covenant against them. And notwith- 
standing the intimations of the court in the above cases, the 
strong language of the Stat. 5 Eliz. ch. 4, (which declares all 
apprenticeships void not made according to that statute) seems 
to me not to admit of a doubt, that the infant may avoid it. And 
the same construction is, I apprehend, to be made upon our 
statute respecting apprentices and servants. (Stat. 28, Feb. 
1795.) 

I gather also, that the court incline to the same construction 
by the recent case ex parte Gill. 7 East Rep. 376 in England. 
See also Cro. Car. 179, Cro. Eliz. 653, Cro. Jac. 494, Com. 
Dig. Enfant (C. 2.) 

But it may be another question, whether infants can avoid 
their contracts for labor and services upon the usual hirings, 
although they may not be bound as indented apprentices, unless 
according to the provisions of the statute. 

In Fitz. Nat. Brev. 168, D, under the head of the writ 
upon the Stat. 23 Edw. 3, respecting laborers and servants, he 
states it as law, that an infant of twelve years of age shall be 
bound by his covenant to serve in husbandry. S. P. Bro. 
Laborers, 51, and Bro. Laborers, 20, which cites 7 H. 4, 5. 

So in 9 H. 6, 10, it was conceded by the whole court, that 
‘if an infant within age make a covenant to serve in an office 
of husbandry, he shall be bound by his covenant, if at be that 
he has a reasonable discretion.’ 

But he shall not be bound if he be under the age of twelve 
years. F. N. B. 168, D. note b. and 2 H. 4, 18, which is 
directly in point. And the reason there stated is that he is not 
arrived at years of discretion, i. e. in that case, (which was of a 
female) ad nubiles annos. 

It would seem, that these decisions were made in reference 
to the stat. of laborers, 23 Edw. 3, which, among other things, 
compelled persons to serve in husbandry; but not to become 
apprentices. Br. Laborers 30, cites 21 H. 6, 33. 

The Stat. 5 Eliz. ch. 4 seems to have repealed the Stat. 23 
Edw. 3. 
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In 21 H. 6, 31, cited Bro. coverture, pl. 25, Newton and 
Paston held against Markam and Ascue, that at common law an 
infant could not bind himself as an apprentice. But Markam 
and Ascue held that he might, for it was for his benefit. 

In Maddon v. White, 2 T. R. 159, where a lease had been 
made by an infant, Buller J. said ‘that the infant could not 
avoid a lease for his benefit; that notwithstanding the old doc- 
trine in Co. Litt. 380, b, and in Brounlaw, was to the contrary, 
the modern cases were so. In Drury v. Drury, 5 Bro. Par. 
Cas. 570, Lord Mansfield laid it down as a general principle, 
that if an agreement be for the benefit of an infant at the time, 
he shall be bound by it ; and Lord Hardwicke afterwards adopt- 
ed the same rule. 

On the whole the question does not seem to be directly set- 
tled. The general doctrine of the common law seems to admit 
that such a contract, independent of the Stat. 23 Edw. 3, is 
not binding, and the elder authorities accord with that doctrine 
The late cases exhibit an anxious struggle in the courts to sup- 
port contracts, made for the benefit of the infant, as good; but it 
is evident that the courts rather wish, than decide it, as a 
general principle. 

See Com. Dig. Justices 50 to 63; Bac. Abr. Master and 
Servant; and 15 Vin. Master and Servant (J.) Sheppard’s 
Epitome, Infant, p. 474, sect. 7,17. 1810. 





Since this note was written it has been decided in Rex v. 
Inhabitants of Arnesby, 3 Barn. and Ald. 583, that a parent at 
common law has no right to bind his child as an apprentice 
without his assent. But it seemed admitted that an infant 
might by deed bind himself an apprentice. And so it was de- 
cided in a later case, because it is for the benefit of the infant. 
Rex v. Inhabitants of Arundel, 5 M. and Selw. 257, and Rex 
v. Inhabitants of Rotherfield, 1 Barn. and Cress. 345, Best, J. 
said that at common law minors are at liberty to contract to 
serve the state, notwithstanding the parental authority. 1823. 
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ART. VIL—INDIANA REPORTS. 


Reports of Cases Argued and determined in the Supreme Court 
of Judicature of the State of Indiana. With Tables of Cases 
and principal matters. By Isaac Buackrorp, .2. M. one 
of the Judges of the Court. Vol. 1. Containing the Cases 
from May Term, 1817, being the first term of the Court, to 
May term, 1826, both inclusive. Indianapolis. Douglass & 
Maguire. 1830. pp. 488. 





Wuue presenting for the consideration of our readers, the first 
publication of the cases decided in a new State, so remote as 
Indiana, it may not be amiss to afford them a short sketch of 
the history and constitution of the court, and of the circumstan- 
ces under which the cases were decided. 

The Constitution of the State of Indiana, which was adopted 
29th day of June, 1816, vests the judicial power of the State, 
in one supreme court, in circuit courts, and such other inferior 
courts as the general assembly may from time to time direct 
and establish. ‘The supreme court consists of three judges, and 
has appellate jurisdiction only, save in certain cases where the 
president judges of the circuit courts are interested. Suits are 
brought to this court in two ways; by appeal and by writ of 
error. ‘The writ of error does not stay proceedings without the 
order of a judge, and bond and security being given for the due 
prosecution of the trial. Appeals must be prayed for at the 
term when the judgment is rendered and bond and security 
given as in cases of writs of error. The judges are appointed 
by the governor, by and with the advice of the senate. They 
hold their offices for seven years with a salary of 700 dollars, 
and are removable by impeachment. 

, James Scott, John Johnson, and Jesse L. Holman, were first 
appointed. Judge Johnson died the same year, and Isaac 
Blackford was appointed in his place 10th September 1817. 
Judges Scott and Holman held their offices until the session of 
the legislature of 1830-1, when Stephen C. Stevens and John 
I. M’Kinney were appointed in their places, and Isaac Black- 
ford reappointed for the ensuing seven years. 

The volume before us contains the decisions of this court 
made in the first nine years of its existence, with the exception 
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of a few which the reporter informs us, having been overruled, 
were suppressed. Considering that these cases were decided 
in a small village, where the only books to which the court 
could refer, were the very limited number in the private libra- 
ries of the few gentlemen of the bar in the place, it is not sur- 
prising, that the court, on subsequent examination, and since the 
opportunities for reference have become more extensive, should 
have changed their opinion in some of the points decided; in- 
deed the only wonder is, that the instances should be so few. 
This want of books has in part been remedied by the voluntary 
contributions of the judges of the United States District Court 
and the Supreme Court, and the Lawyers attending their sit- 
tings. ‘These formed themselves into a library company about 
the year 1821 or 2, and have since been incorporated. The 
company now possesses nearly twelve hundred dollars worth of 
law books, altogether obtained by the annual tax on its stock- 
holders. 

The litigation of a new State is not generally of an important 
nature, and especially one situated as Indiana. Being so far 
in the interior, no questions of moment arising from the intrica- 
cy of commercial transactions arise: and the land titles ema- 
nating, in so simple a manner, directly from goverament, can 
never call for much legal investigation. Nevertheless, the task 
which this Court had to perform, was important and difficult. 
A practice was to be settled, differing in many respects from 
that of every other State in the Union, and a mass of hetero- 
geneous Jaws to be adjudicated upon, enacted often with two 
little care, and by those not always the best qualified for the 
task. ‘The whole, too, as is the case in most new communities, 
liable to frequent and often injudicious changes. We accor- 
dingly find the cases in this volume covering a period in which 
there has existed three different entire versions of the statute 
laws of the State. 

An instance of the difficulty arising from this kind of legis- 
lation is the case of Lewis v. Brackenridge, p. 220. Brack- 
enridge was special bail for Oliver, who was not taken in ex- 
ecution, and an action was commenced against Brackenridge 
on his recognizance of bail. The capias was returned exe- 
cuted on the Ist day of the March Term, 1820. After vari- 
ous continuances were had and various issues made up, the 








328 Blackford’s Indiana Reports. [ April, 


defendant, on the 9th day of the March Term, 1822, moved 
to dismiss the suit at his costs, on the ground that Oliver, the 
principal, had surrendered himself into custody, in discharge 
of his bail, before judgment was rendered against the bail; 
which surrender, according to the bill of exception, was made 
during that term. ‘The court below sustained the motion to 
dismiss. ‘This was done under an act approved December 26th, 
1821, which provides that, in all cases in favor of special. bail, 
if the principal is surrendered before judgment against the bail, 
the suit shall be dismissed at the costs of the bail. The court 
remarks, that, ‘The principal question, arising out of these 
proceedings, is, —Is this case embraced by this act of assembly ? 
The suit was commenced in February 1820, and the act passed 
December 1821 ; and will this act operate to destroy the claim 
which the plaintiff had been pursuing by a legal course for 
nearly two years? This question is of high importance, and 
in order to give it an answer we will divide it, and inquire, first, 
whether an actof assembly should be so construed as to destroy 
a vested right of action; and, secondly, whether the plaintiff, 
at the time this act was passed, was in possession of such a vested 
right.’ The court decided both propositions for the plaintiff. 

So also the case of Berry v. Marshall, administrator, which, 
being a short case, we give entire, as aspecimen of these reports. 

‘ Error to the Jackson Circuit Court. 

Holman, J. Berry recovered judgment against Craig, in 
October, 1820. Craig died in June, 1822; and administra- 
tion of his estate was granted to Marshall, against whom the 
judgment was revived by scire facias. 

Marshall, finding the estate insolvent, filed a bill in chancery 
in the Circuit Court, setting out the amount of the real and per- 
sonal estate of Craig, and of the demands against it, so far as 
he was able to ascertain them, with a prayer that all the credit- 
ors be compelled to accept of a proportionate part of the assets, 
and that all proceedings at law against him as administrator be 
enjoined. Berry demurred to the bill. The demurrer was 
overruled; and he declining to answer, a decree was made 
against him, enjoining him from proceeding at law on his judg- 
ment, in order to the final adjustment of all the claims in the 
manner proposed in the bill. 


Berry insists on the priority of his claim to subsequent judg- 
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ments, and its superiority over debts of an inferior dignity ; and 
as the subject stood previously to the act of assembly, amend- 
ing the act regulating the settlement of intestate estates, his 
claim would be legal; but that act seems intended to abolish 
all distinction between debts of the deceased when the estate 
is insolvent. It directs the administrator or executer to give 
notice, requiring all persons having claims of any description 
against the estate, to exhibit their demands within twelve months, 
to the intent that the creditors of the deceased may be secured 
in their demands entirely ; or if the estate should prove insolv- 
ent, that they may receive their proportionate dividends of such 
estate in proportion to their respective claims. See Stat. 1821 
p- 140. If this act was intended to place all creditors on an 
equal footing, without any regard to the dignity of their claims, 
the prayer of the bill was proper, and the decree of the court 
correct; and such appears to have been the intention of the 
legislature, although the language they have used is not so ex- 
plicit as that made use of in the Rev. code fixing the law on 
the same subject. It is true, that the judgment was in force 
before the passage of the act, and the act could not have a 
retrospective effect so as to suspend or divest any lien, the judg- 
ment might have on the lands of Craig. But this lien con- 
tinued only during the life of Craig. For before the death of 
Craig, this act was in issue, and directed the manner in which 
his estate should be distributed. From October, 1820, until 
June, 1822, Berry had an indisputable right to proceed in his 
judgment; but after Craig died and his estate was declared 
insolvent, a new order of things took place, and Berry, lost all 
the advantages arising from his judgment except that of having 
his claim established ; and was therefore properly enjoined, and 
placed on a level with other creditors.’ 

Fully to understand this case it may be necessary to state, 
that, when Berry’s judgment was rendered, it by statute was a 
lien on the real estate of the debtor from the day of its rendition, 
and by the law relating to the distribution of intestate estates as 
it then stood, judgments were to be paid in preference to claims 
of inferior dignity. 

Notwithstanding, that a majority of the cases reported in 
this volume are of trifling amounts, and the principles decided 
not of much importance to readers in other States, yet 
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there are some of much interest. Of these we instance the 
case of Quo warranto, against the State Bank of Indiana, 
and the case of the State v. Lasselle, p. 60. The following 
is the statement of facts used by the court, in giving their opinion 
in the latter case. 

‘Appeal from the Knox Circuit Court, Polly, a woman of 
color, was brought before the circuit court by Lasselle, in obe- 
dience to a writ of habeas corpus. He stated in his return that 
he held her by purchase as his slave ; she being the issue of a 
colored woman purchased from the Indians in the territory 
north west of the river Ohio previously to the treaty of Green- 
ville and cession of that territory to the United States. The 
Court below remanded the woman to the custody of Lasselle. 

‘In the act of Virginia, passed 1783, ceding this territory to 
the United States, is the following condition, under which the 
defendant in this case claimed to hold Polly as his slave. 
“That the French and Canadian inhabitants and other settlers 
of the Kaskaskies, St. Vincent, and the neighboring villages, 
who have professed themselves citizens of Virginia, shall have 
their possessions and titles confirmed to them, and be protected 
in the enjoyment of their rights and liberties.” ’ 

The Court remarks, that, ‘it was within the legitimate powers 
of the convention, in forming our constitution, to prohibit slavery 
in the State of Indiana. We are, then, only to look into our 
constitution to learn the nature and extent of our civil rights ; 
and to that instrument alone we must resort for a decision of 
this question.’ 

‘In the 11th article of that instrument, section 7th, it is de- 
clared, that “ There shall be neither slavery nor involuntary 
servitude in this State, otherwise than for the punishment of 
crimes, whereof the party shall have been duly convicted.” It is 
evident, therefore, that, by these provisions, the framers of our 
constitution intended a total and entire prohibition of slavery 
in this State; and we can conceive of no form of words in 
which that intention could have been more clearly expressed.’ 

It will be remarked that the arguments of counsel are in no 
case given. This is undoubtedly a matter of regret; but the 
omission is not to be imputed to negligence in Judge Blackford ; 
as it is only within a few years, and long since these decisions 
were made, that the judge, at the earnest solicitation of the pro- 
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fession, undertook the task of publishing them. And only by 
the provision in the statute of Indiana requiring the judges in 
all important cases to give their opinions in writing, and those 
opinions to be recorded, is it, that they have been preserved. 
It has been, however, by thus omitting the arguments of counsel, 
and the care that seems to have been taken to make the state- 
ment of facts as short as possible, that the Reporter has been 
enabled to embody in this volume the unusual number of cases 
that it contains; being no less than 230. 

The notes appended to a majority of the cases will be found 
eyceedingly valuable. ‘These are very full and embrace a vast 
number of cases, on the same points, arranged in a most satis- 
factory manner. This was highly necessary in the present 
work. Having been decided so long before publication, numer- 
ous decisions on many of the questions have been made else- 
where, which are here brought before the reader. 

Much care appears to have been taken in the formation of 
the index, to refer subjects to their proper heads and place, 
them in a situation for easy reference, by briefly restating them 
under all the titles to which they have the remotest relation. 

As an instance of this, we find under the title pleading, in 
addition to 21 articles specially appropriated to that head, re- 
ferences to 25 other titles. ‘The abstracts at the head of the 
cases also seem to be well worthy of commendation. Wherever 
the facts of the case are necessary to be known, they are clearly 
and simply stated, and then the decision made upon them is 
given as in the case of Lions et. al. v. the State, p. 309. 

‘Scire facias in recognizance. Plea, that the principal had 
appeared in Court in discharge of the recognizance, and pleaded 
not guilty to the indictment; that the Court, after hearing the 
evideane dismissed the jury, ae discharged him ; and that after- 
wards he had been called, and the recognizance declared for- 
feited. Held that the plea was good. That the averment, that 
the principal had been discharged, was essential to the validity 
of the plea.’ 

It may not be uninteresting to state that the only assistance 
rendered by the public towards the publication, was the sub- 
scription of the State for 60 copies of the work, which have 
been distributed and placed in the clerk’s offices of the differ- 
ent counties of the State. Yet the volume is sold, neatly 
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bound in sheep, with spring backs, at $4, and the paper, type 
and mechanical execution of the work will bear a comparison 
with similar publications of the older States. 





ART. VIII.—RULES AS TO CONSTRUCTION OF DEVISES. 


1. Ir aman devise to another lands, &c. indefinitely as to estate, 
he takes only for life, unless a manifest intention appear to give 
a greater estate. Latch, 40 ; Pollexfen, 541; Cowper R. 240, 
355, 659, 841 ; Doug. R. 759; 1 Bro. Ch. R. 489; 5 T.R. 
320; 6T.R. 175; 7T. R. 635; 6T.R. 610; 8 T.R. 
64; 2 Peere Will. 335. 

2. General introductory words, such as, ‘ touching my worldly 
estate,’ &c. indicating an intention to dispose of the whole estate, 
are not sufficient to enlarge the estate, which would otherwise 
be construed for life, intoa fee. 5 T. R. 13; 6 T. R. 612; 
8 T. R. 64; 4 Bos. & Pull. 335 ; 2 W. Bl. 889 ; Cowp. 352, 
657; Doug. 759 ; 2 Binn. 13, 455. ° 

3. The heir at law is not to be disinherited, unless by express 
words or manifest intention on the face of the will. Prec. 
Chan. 381, 439; 3 T. R. 83; Cro. Car. 368; 8 T. R. 579. 

4. If a devise be to A, indefinitely, with a devise over, in 
case of an indefinite failure of heirs, issue, &c. of A, A will take 
a fee tail. ‘Therefore a devise to A, and ‘if A should depart 
this life and leave no issue of his body,’ then over, A takes a fee 
tail. Forth v. Chapman, 1 P. Will. 664. 

So, ‘if A should leave no issue of his body,’ even though no 
previous estate devised to A. Walter v. Drew, Comyn Rep. 
372. 

So, ‘to my three daughters equally to be divided, viz. to A, 
B, and C, and if any of them die before the other, then the 
others to be her heirs, equally to be divided, and if they all die 
without issue,’ then over. King v. Rumball, Cro. Jac. 448 ; 
S. C. 1 Rolle Abr. 883. 

So, to A his son, and ‘ if his (the testator’s) daughters outlive 
the mother and the brother, and his heirs, then they shall have 
it” Webb v. Heering, Cro. Jac. 448; S. C. Cro. Jac. 415; 
recognised, Doug. R. 264; Willes, 166, 369; S. C. 1 Rolle 
Rep. 398, 436. 
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So, to A, and if he dies without issue, then to another. Com. 
Dig. Devise N. 5, cites 3 Mod. 123; 1 Rolle Abr. 837; 1 
Vent, 230; Vide 1 P. Will. 605; 4 Burr. 2246. 

So, to A and if she has no child by me, and for want of such 
issue, then over. Wyld v. Lewis, 1 Atk. 432. 

So, to A, ‘and if he dies not having a son,’ then over. Per 
Popham. Moore, 652; 1 Vent. 231. 

So, to A, and if he marries, and has issue male, his son shall 
have it, and if he has no issue male, then over. R.9 Co. 127. 

So, to A, ‘and if he dies without male heirs, then over. 
Denn v. Slater. 5 T. R. 335. 

So, ‘if A happens to die without heirs,’ then over, though no 
estate at all be previously givento A. Goodright v. Goodridge, 
Willes R. 369. 

So, to A, B, and C, and if either die without issue, then over. 
Hope v. Taylor, 1 Burr. R. 268. And see 2 P. Will. 194; 
Hob. 65; Cro. Jac. 599; Willes R. 1. 

So, to A, ‘and if the said A should chance to die without 
heir or issue, the abovesaid lands to fall into the possession of 
his brother B.’ A has a fee tail only. Burkart v. Bucher, 2 
Binn. 455. 

5. If there be a devise to A for life, and if he die without 
issue, then over, A has an estate tail, to effectuate the intent of 
the testator. For where the testator has a general and also a 
secondary interest, and they clash, the latter must give way to 
the former. Forth v. Chapman, 1 P. Will. 667; Target v. 
Grant, 1 P. Will. 432; Brice v. Smith, Willes, 1. And see 
Robinson v. Robinson, | Burr. 38; Denn v. wi & T. BR. 
299; Doe v. Halley, 8 T. R. 5; 2 Wils. 323; 7 T. R. 531; 
1 East, 229 ; 5 East R. 548. 

So, a devise ‘to A for life, and after his decease to and among 
his issue, and in default of issue,’ then over, A takes an estate 
tail. Doe v. Appling, 4 T. R. 82. 

6. If a devise be to A generally, and then there be a devise 
over upon a contingency limited to take effect in his life, (as if 
he die before 21 years of age,) A takes a fee simple. 

Therefore a devise to A ‘after his mother’s life, and if he 
die before he come to the age of 21 years, then to my heirs 
forever.’ Per Saunders in Purefoy v. Rogers, 2 Saund. 281, 
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388, recognised in Moore v. Heaseman, Willes, 138, and Doe 
v. Cundall, 9 East, 400. 

So, to my sister for life, and ‘ after her decease to her daugh- 
ter A, paying to each of her sisters B and C £500 apiece, and 
if either of them die, the survivor of them to have the legacy ; 
and if the said A die, I will that the farm be divided between 
the survivors; and in case all the three daughters die before 
their mother, I will it to descend to the right heirs’ of my sister. 
A takes a fee simple, B and C also a fee on the contingency, 
even without the clause ‘and in case,’ &c. Moore v. Hease- 
man, Willes R. 138. 

So, to A, and ‘if the said A shall happen to die in his minor- 
ity, or before he comes of age,’ then to my three daughters, A 
takes a fee simple. Frogmorton v. Holyday, 3 Burr. 1618. 

So, to my brother in trust for his eldest son A, till he shall 
attain 21, and if he should die before 21, then over; A’s son 
takes a fee. Tomkins v. Tomkins, cited in Goodtitle v. Whit- 
by, 1 Burr, 234. 

So, to‘ A and B, daughters of my brother W, when they 
have attained the age of 21 years; but the executor or execu- 
trix shall be accountable for the profits of the said houses unto 
the said children until the age of 21, or the day of marriage ; 
but if either of them should die before the said age of 21, then 
the survivor shall be heir. Doe v. Cundall, 9 East, 400. 

So, to my grandchildren A, B, and C, equally to be divided 
between them all, share and share alike, as tenants in common ; 
but in case of the death of either of my said grandchildren under 
age and without leaving any lawful issue, then it is my will that 
his share or part of the said several premises shall go and be 
divided among all and every of my surviving grandchildren. 
Toovey v. Bassett, 10 East R. 460. 

So, to my three sons, A, B, and C; also my will is that if 
either or any of my three sons should die without children, the 
survivor or survivors of them to hold the interest or share of 
each or any of them dying without children. Richardson v. 
Noyes, 2 Mass. R. 56. 

So, to the children of my three daughters ‘ who shall be living 
at the death of the survivor of my said daughters, share and 
share alike, to take as tenants in common, and not as joint 
tenants ; but if all my said daughters shall happen to die without 
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leaving issue, then immediately from and after the decease of 
the survivor of my said daughters in trust for B;? [the heir at 
Jaw] the children of the surviving daughter take a fee. Rob- 
inson v. Gray, 9 East R. 1. 

But a devise to A, ‘and if it should so happen that my son 
A should die before he attain the age of 21, then the said Jands 
shall descend to my son B and his heirs forever.’ It was held 
that A took a life estate only. Fowler v. Blackwell, Comyn’s 
Rep. 352. The case seems not law. 

A devise to ‘A, her heirs and assigns forever; but if she 
happens to die leaving no child or children lawful issue of her 
body living at the time of her death, then to B and his heirs.’ 
A takes a fee simple with a good executory devise over to B. 
Doe v. Wetton, 2 Bos. and Pull. 324. 

7. If an estate be devised to A and his heirs, and on a gen- 
eral failure of the issue of A, then over, the estate of A, even 
though the devise over be to a stranger, will be restrained to a 
fee tail, the word issue being deemed explanatory and restrictive 
of the preceding words, heirs, &c. 

Thus to A and his heirs; ‘ but in case he should die without 
leaving issue of his body, then over.’ Denn v. Shenton, Cow- 
per, 410. Same point, dictum, Ide v. Ide, 5 Mass. 500; 1 
P. Will. 607; Comyn’s Rep. 373. 

So to A and his heirs, ‘ and if he shall die without zssue,’ then 
over to B,astranger. Dictum, Brice v. Smith, Willes R. 1. 

So if the devise over be to one who might be heirof A. R. 
Brice v. Smith, Willes R. 1. 

So to A and his heirs, and to B and his heirs, and ‘ that the 
survivor of them shall be heir to the other, if either of them die 
without issue.’ Chadock v. Cowley, Cro. Jac. 695. See 
Comyn’s Dig. Devise, N. 5; 2 Bos. and Pull. 324. 

So to my son A, his heirs and assigns forever ; ‘but in case 
my son A shall die without zsswe, then I give and devise the 
same unto the child or children with which my wife is now 
enseint, his or her heirs and assigns forever.’ A was a son by 
a former wife. Held that A took a fee tail only. Doe v. Ellis, 
9 East R. 382. See also Preston v. Funnell, Willes R. 165; 
Goodright v. Goodridge, Willes R. 369; 3 Leon. 1113; Cro. 
Jac. 415; 2 Eq. Abrid. 305, pl. 2; Ambler R. 363; Good- 
right v. Dunham, Doug. 264; Ives v. Legge, 3 Term Rep. 
488, note; Doe v. Wetton, 2 Bos. and Pull. 324. 
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So, to my brother B’s son A and his heirs forever, and ‘ if B 
and C should happen to die having no issue of either of their 
bodies, then and in that case to my nephew D and his heirs, 
&c.’ Held that A took an estate tail, and B also by implica- 
tion after A, and Da remainder on failure of those estates. 
Romilly v. James, 1 Marshall Rep. 592; S. C. 6 Taunt 263. 

8. But if the devise be to A and his heirs, and on a general 
failure of heirs, then over; if the devise over be to a person 
who might be heir of A, then A takes a fee tail only; but if the 
devise over be to a stranger, then A takes a fee simple, and the 
devise over is void as too remote. 

Thus a devise to A my son, and if B my daughter survive 
A and his heirs, she shall have the land. A takes a fee tail. 
Aliter if B had been a stranger, for then he would have taken 
a fee simple. Rolle Abrid. 836; S. C. 4 Bac. Abrid. Legacy 
and Devise D. 259; S. P. Webb v. Hearing, Cro. Jac. 415. 

So, to A ‘for his life and to his Aeirs, and for want of heirs of 
him to B in the same manner, and for want of heirs of him to 
C and his heirs forever, C being a person who might be heir of 
Aand B. Held that A and B took a fee tail only. Parker v. 
Thacker, 3 Lev. 70. 

So, to A and his heirs, and if he die without heirs, then over 
to a person who might be heir of A. A takes a fee tail. Tyte 
v. Willis, Cas. Temp. Talb. 1. 

So, to A my son and his heirs forever, and if he die without 
heirs, to my own right heirs. A takes a fee tail only. Not- 
tingham v. Jennings, 1 P. W. 23; S.C. Willes Rep. 166, 
note. 

So, to A for life, and ‘after his decease, to his right and law- 
ful heirs and assigns forever, and for want of such lawful heirs,’ 
devise over to a person who might be heir of A. Morgan v. 
Griffiths, Cowper R. 234. 

So, A and his hezrs, and if he died without heirs, (or any heir) 
then to the half brother of A. A takes a fee simple, for the half 
brother cannot inherit; but is a stranger. ‘Tilburgh v. Barbut, 
1 Vez. 89; S. C. 3 Atk. 917. 

So, to A and his heirs, and if he died without heirs, then over 
to a stranger. A takes a fee simple. Att’y. Gen’. v. Gill, 2 
P. W. 369. See also Com. Dig. Devise N.5; 3 Leo. 111. 

So, to my wife for life, and after her decease to my son A 
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and his heirs forever; if it should so happen that my son A 
should die unpossessed of them or without HEIRS, to my daugh- 
ter Band her heirs. A takes a fee tail only. Doe v. Bluck, 
6 Taunt. R. 485. 

9. If a devise be to A and his heirs, and upon a contingency 
which may happen at or before his death, as upon his dying 
within age or without tissue living at his death, A takes a fee 
simple, whether the devise over be to a collateral or other heir, 
or to a mere stranger, and the estate over is an executory 
devise. 

Thus a devise to‘ A and his heirs forever, he paying his 
brother B £20 at the age of 21 years, and if A die without 
issue, living his brother C, then to C and his heirs.’ A takes 
a fee simple, and C has a good executory devise over. Pells 
v. Brown, Cro. Jac. 590. 

So to ‘my son A his Aeirs and assigns forever, and if he die 
leaving no issue behind him, then to my son B and his heirs. 
A takes a fee simple, B an executory devise. Porter v. Brad- 
ley, 3 Term Rep. 143. 

So to my grandson A and to his hezrs forever; ‘but in case 
my said grandson should depart this life and /eave no issue,’ 
then to his (A’s) three sisters, &c. or the survivor. A took a 
fee simple, and the sisters an estate over only for life by way of 
executory devise. Roe v. Jeffrey, 7 Term Rep. 589. 

So, to my daughter A and her heirs, &c. forever ; but if A 
‘should happen to die leaving no child or children lawful issue 
of her body living at the time of her death, then over.’ A takes 
a fee simple. Doe v. Wetton, 2 Bos. and Pull. 324. 

So, to A and her heirs, ‘and if she shall die under 21, or 
having no issue,’ then over, A takes a fee simple. Semble. 
Eastman v. Baker, 1 Taunt. 173. 

So, to A and his heirs, and if he die before 21, then to B and 
his heirs. Goodtitle v. Gurnell, Willes R. 211. 

So, to all the child and children of my three daughters who 
should be living at the death of the survivor of them as tenants 
in common ; but if all my daughters should die without learing 
issue, to C. C was the heir at law. Held that the children 
living at the death of the surviving daughter took a fee simple. 
Robinson v. Grey, 9 East R. 1. 


So to my son A and his heirs forever, ‘ and if any of my said 
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sons A, &c. shall happen to die without heirs male of their own 
bodies, that then the lands shall return to the survivors and be 
equally divided between them. Held that the survivors took a 
limitation over in fee simple on failure of the male heirs. Fos- 
dick v. Cornell, 1 John Rep. 440. 

So, ‘to my six children A, &c. and to their heirs and assigns 
forever, to be divided equally, &c.; but if any one or more of 
my abovenamed children should die before they arrive at full 
age or without lawful issue, that then his, her, or their part or 
share of my estate shall devolve upon and be equally divided 
among the rest of my surviving children and to their heirs. A 
takes a fee simple. Jackson v. Blanshan, 3 Johns. R. 292; 
S.C. 6 Johns. R. 54. 

So a devise to my son A, his heirs, &c. and also a devise to 
my son B, his heirs, &c.; ‘and if either of my sons should de- 
part this life without lawful issue, his share or part shall go to 
the survivor; and in case of both their deaths without lawful 
issue, then I give all the property aforesaid to my brother C 
and my sister D and their heirs.’ Held that A and B took 
estates in fee simple with good executory devises over. An- 
derson v. Jackson, 16 Johns. R. 382; 20 Johns. 483 ; 2 Cow- 
en’s Rep. 333. 

So, to A and his heirs; but in case A should die under 21, 
or without lawful issue, then over, &c. A takes a fee simple. 
Hauer v. Sheetz, 2 Binn. 532; S. P. Ide v. Ide, 5 Mass. R. 
500. 

So to ‘A and her heirs forever ; but in case she should hap- 
pen to die before she come of age, or having lawful heir of her 
body begotten, then over. Ray v. Enslin, 2 Mass. R. 554. See 
Com. Die. Devise N. 6; Car. Temp. Hard. 245 ; Fearne, Ex- 
ecutory Devises 181, 182. 

10. A devise over after a devise in fee simple, in case the 
first devisee should die before 21 or without having lawful issue, 
is a good executory devise, or being construed and; and the 
contingency is defeated by attaining age or having issue. East- 
man v. Baker, 1 Taunt. 174; Fairfield v. Morgan, 5 Bos. and 
Pull. 38; Doe v. Jessep, 12 East R. 288; 2 Strange R. 1175; 
1 Wils. 140. 

11. A devise to A until B attain 21, and then to B in fee, B 
has a vested interest descendible to his heirs, if he die before 
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21. Boraston’s case, 3 Co. 19,20, 21; Mansfield v. Dugard, 
1 Eq. Abrid. 195, pl. 4; Gilb. Cas. Eq. 36; vide also 1 Burr. 
228; 3 Durnf. and East 41; Doe v. Underdom, Willes R. 
293; Lane, 58; 2 Vern. 32; 3 P. W. 176. 

12. If there be an express devise to A and the heirs of his 
body, and a devise over upon a contingency, to take effect at or 
before his death, (as upon his dying under age) the estate of A 
is a fee tail only, and is not thereby enlarged to a fee simple. 
Spalding v. Spalding, Cro. Jac. 185; Burkart v. Bucher, 2 


Binn. 455. S. 





ART. IX.—INSURANCE OF SEAMEN’S WAGES. 


‘ Insurance of seaman’s wages is unquestionable illegal.’ Mar- 
shall on Insurance, p. 74. Videl Mag. 18 ; Carter v. Boehm. 
3 Bur. 1912; 1 Bl. 594; Phil. Ins. 40. 

Freight is the mother of wages ; and the safety of the ship is the 
mother of freight. Per Lord Mansfield, Abernethy v. Lan- 
dale, Doug. 542 ; 2 Brown Adm. Law, ch. 5, 176; 1 Lord 
Raymond, 639; Dunnett v. Tomhagen, 3 John. R. 154. 

If the ship perish by tempest, fire, enemies, or shipwreck, the 
mariners lose their wages. C.K. B.ch. 2. For if the 
mariners were to have their wages in such cases, they would 
not use their endeavors nor hazard their lives for the safety 


of the ship. Pothier De louage des Matelots, note 184; 1 
Siderfin, 179. 


Tue welfare of that valuable and interesting portion of the com- 
munity which is engaged in maritime pursuits, is of peculiar 
interest to the whole body of the community. Occupied in 
transporting to one part of the globe the superabundance of an- 
other, ministering to the necessities and the luxuries of society, 
instrumental in diffusing to all nations the lights of science and 
religion, while they themselves are necessarily deprived of most 
of the comforts and highest endearments of life, exposed con- 
tinually to the rage of the elements, to captivity, to sickness, and 
to want, their situation must naturally occupy the attention of 
the philanthropist and the civilian. 

The generous, frank, and daring character of the sailor en- 
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forces respect, and perhaps there are few persons who are 
unwilling to accord it, or who do not feel a desire to establish a 
certain fellowship with a genuine son of the ocean. 

Owing to their unprotected condition and the peculiar thought- 
lessness and improvidence of their characters, our seamen have 
been adopted by the maritime courts as a sort of wards in 
chancery, while our legislators have enacted many beneficial 
laws for their relief; but perhaps something more remains to be 
done, in accordance with the strict principles of justice and 
humanity. 

The law which cuts off the hard-earned wages of a sailor in 
case his vessel is lost, and leaves him destitute in a foreign port 
among strangers, has always appeared to us as_ peculiarly 
oppressive. 

In the first place, the contract he enters into on signing the 
shipping articles, is compulsory ; he has no choice but to sign the 
contract presented to him or to starve. Contracts for the per- 
formance of other kinds of labor may be indefinitely varied, ac- 
cording to the pleasure of the parties ; but in this case the ship 
owners, having entered into a combination for their own benefit, 
and having established a universal custom, the mariner has no 
option." This contract, then, should be construed as favorably 
as possible for the seaman, on account of the peculiar hardship 
of his situation. Ifa mechanic enters into a voluntary contract 
to build a house, and before it is completed it be burned down 
by accident or design, would it not seem equitable that he should 
receive some remuneration on a quantum meruit for his labor 
and services? If, in addition to this, he should, by the confla- 
gration, lose all the property he had in the world, even to the 
clothes on his back, if his own escape is to be effected only at 
the risk of life, and he then finds himself naked among stran- 
gers, perhaps enemies, how the world would cry out with indig- 
nation, if his employer did not step forward to his relief. But 


1 An agreement by written shipping articles is prescribed by law for the 
benefit of the seamen. As to combinations on the part of ship-owners to 
reduce wages, or seamen to raise them, the law does not make any distinction 
between this last and any other. We cannot think, with our correspondent, 
that there is any hardship in the seamen’s case, in this respect, or any 
compulsion, except for his benefit. But however this may be, it will not 
affect the main question discussed in the above article, namely, whether 
there is any good ground for the rule of law that seamen’s wages are not 
insurable. Ep. Jur. 
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his contract was voluntary, while that of the sailor is compelled. 

What is the reason alleged for this departure from the com- 
mon principles as to the right to insure? Why, say the author- 
ities, ‘if the mariners were to have their wages, in such cases, 
they would not use their endeavors nor hazard their lives for the 
safety of the ship.’ The very high authorities who advance this 
as a valid reason, it would be perhaps presumptuous to oppose, 
if not supported by personal experience, much observation, and 
more inquiry. It is a fact with the sailors as a body, that in 
moments of danger their hearts are braced up with a heroic dar- 
ing ; they scorn to shrink from what they believe to be their 
duty ; they scorn to desert their ship (which in most cases be- 
comes the mistress of their affections) while a chance remains 
of saving her; they are struggling for their own lives; and the 
moral impossibility that the idea of pay should enter into the 
head of even a landsman at such a time, must be obvious to all. 
The seaman despises the consideration for his services, except 
while he can enjoy his fleeting pleasures, and when called to 
duty, has been frequently kiown to throw the residue of his 
dollars overboard as useless lumber. Let our distinguished 
countryman, (Mr. Cooper) be appealed to as to the character 
of the sailor; such evidence is applicable to the case, because 
it is not a legal maxim, that is rested upon as the ground and 
the only ground to defeat the just claims of the mariner, — it is 
not even an opinion founded upon experience and reflection, 
but it is merely an imputation borrowed from the civil law, ap- 
plicable to an entirely different kind of people, transmitted 
through Oleron to the English law, and thence by the weight of 
authority incorporated into our system. 

2. ‘Freight is the mother of wages.’ But a vessel goes out 
in ballast and. returns home in ballast, and the sailors are enti- 
tled to wages. Millet v. Stephens, cited in Abbott on Shipping, 
Story’s edition of 1810, and Hooper v. Perley, 11 Mass. Rep. 
545. Ifit is an unfailing doctrine that wages can be the legiti- 
mate children of no other mother than freight, these cases must 
be considered as feli@ neminis, notwithstanding the high author- 
ity of their godfather. ‘The cases however appear to have been 
decided according to the strictest rules of justice and of law, 
and go to develope the principle and apply it to our subject — 

VOL. VII.—NO. XIV. 
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freight or no freight, the sailor is entitled to payment for serv- 
wes actually rendered and labor done. 

3. ‘The right of a mariner to his wages is commensurate 
with the right of the owner to freight ;’ but it seems ‘ freight 
may be insured, wages not ;’ the freight may be made good to 
the wealthy owner, but the poor mariner must be debarred even of 
this privilege ; and the same slender pretext is adopted by the 
authorities, to wit, if the mariner is secured in the payment of 
his wages, he will, in times of peril, abandon his vessel. The 
objection might have applied to the ancient class of sailors, and 
to some few in more modern times, but it does not apply to the 
American seamen as a body, and owners of vessels may be 
safely challenged to collect instances within their knowledge of 
manifest dereliction of duty on the part of the crew when their 
vessels have been endangered. Laws, like language, must 
change to suit the changes in the character and condition of a 
people ; a law which might have had a beneficial tendency a 
thousand years ago, might now, if applied to the same people, 
be productice of manifold evils; if applied to a people entirely 
different in character and situation, it might produce effects as 
injurious as the most arbitrary acts of despotism. 

At the present time, when even the Samsons of the law are 
fettered in some respects with the shackles of precedents, it 
cannot be expected that we should form a complete and perfect 
system ; but when any abuse stands so prominent above the rest 
as to force itself upon the attention even of the tyro, it is their 
duty, as it is in their power, to obtain and apply a speedy re- 
medy. Justice would seem to require that owners of vessels 
should be permitted to insure the wages of the crew, and that in 
cases of loss at sea or shipwreck, wages should be paid over to 
the mariners for the whole time they have worked on board the 
vessel, and moreover an additional allowance sufficient to pay 
their expenses home. Valin, it seems, considers that the voyage 
is broken up and at an end by the loss of the vessel ; and it is 
possible that in case of shipwreck the sailor, if he had no ade- 
quate object in view, would not exert himself to save the cargo ; 
but the prospect of obtaining salvage money would unquestion- 
ably prove a sufficient stimulus in every instance. 

A case cited with apparent complacency may serve as 
a specimen of the deviations of the law from equity or right 
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upon this subject. A seaman threatened to leave a vessel 
unless his wages already due were secured to him; the 
captain gave him a note, by which he undertook to pay him his 
wages then due to him, at all events. The ship was afterwards 
captured, and the seaman, on his return to France, sued the 
captain on his undertaking. ‘The captain alleged that he only 
gave the note to prevent the seaman from leaving the vessel. 
This was considered a just and proper answer to the demand, 
and the suit was dismissed with costs. Emerig. Tom. 1, p. 
236. This decision cannot satisfy the delicacy of a refined 
lawyer. At the best a deception was practised upon the sea- 
man. 

By the civil law and the customs of merchants, if the ship 
be cast away or perish, through the mariners’ defaults, they lose 
their wages. 1 Sid. 179; 1 Mod. 93; 1 Vent. 146. 

The term freight is applied to all rewards, hire, or com- 
pensation for the use of the ship; it is derived from the Saxon 
word fracht, which includes all compensation for transportation 
in ships by sea or carriage by land, either of goods or persons, 
including what is meant by the English word fare. Was it ever 
known that wages were apportioned according to the amount of 
freight? Why then should they depend upon there being any 
freight, since the labor of the mariner is the same? w. 








DIGEST OF RECENT DECISIONS. 





Principal cases in 
1 DEVEREUX’S North Carolina Reports. 
1 BLACKFORD’S Indiana Reports. 
2 PAIGE’S Chancery Reports. New York. 


ABATEMENT. 


1. If an issue of fact be joined on a plea in abatement, and the 
jury find for the plaintiff, the judgment should be peremptory ; 
but if it be only respondeas ouster, that cannot be assigned for 
error by the defendant, as it is for his advantage. John v. Clay- 
ton, 1 Blackford, 54. 

. After several continuances of a cause commenced by a feme 
sole, but previously to any other plea, the defendant pleaded in 
abatement, that the plaintiff, pending the writ, viz. on, &c. had 
married; and that her husband was still living. The plea was 
verified by affidavit; and the day on which the coverture was 


averred to have taken place, was subsequent to the last contin- 
uance. 





[) 


? A suggestion is made by one of our correspondents whether it would 
better answer the purposes of our publication, to publish only a digest of the 
reports of a few of the States whose jurisprudence may be supposed to have 
the greatest authority throughout the Union. But we cannot but think that 
a selection from them all, of such cases as are of general interest, will be 
more useful. It is one of the objects of our work to give a general view of 
the jurisprudence and legislation of the country. Even if the decisions 
of a court are not of great authority, the reports may excite curiosity 
by the novel and striking points presented. Then, again, the cases 
often exhibit peculiarities of the laws and usages of the different States, 
stiikingly illustrative of their character, condition, and jurisprudence. 
Though we generally intend to omit cases involving the construction of 
statutes peculiar to particular States, yet even these may be generally inter- 
esting where they illustrate the character of the laws, or the condition of 
the community. Another reason for ranging over the whole field of 
American jurisprudence, is, that the profession, being habituated to a great 
diversity of decisions upon the same subjects, shake off their reverence for 
adjudications, as such, and insensibly come to regard rather the ‘ binding 
nature’ of the reasons and grounds, than of the decrees and judgments. 











Digest of Recent Decisions. 345 


Held, that the plea could not be rejected on motion, for not 
expressly alleging the coverture to have taken place puis darrein 
continuance. Such an objection for uncertainty, if good, should 
be made on demurrer. Templeton v. Clavy, 1 Blackford, 288. 


. Assumpsit. Pleas, non assumpsit and no consideration. Held, 


that a record showing the pendency of a prior suit for the same 
cause of action, is inadmissible as evidence under these pleas. 
The defendant should have pleaded in abatement. Smock v. 
Graham, | Blackford, 214. 


. The judgment for the plaintiff in a demurrer to a plea in abate- 


ment is not final, but only a respondeat ouster. Lambert v. 
Lagow, 1 Blackford, 388. 


AGENT. 
To arrest and surrender the principal as an agent of the bail, re- 


quires at least a written authority. Dick v. Stoker, 1 Deve- 
reux, 91. 


ALIEN ENEMY. 
A plea of alien enemy should be rejected on motion, if the nation 


in which the plaintiff is alleged to be resident be at peace with 
ours ; treaties with foreign nations being part of the law of the 
land, of which the courts are bound to take notice. Baby v. 
Dubois, 1 Blackford, 255. 


ALIMONY. 


1. 


A wife obtained in Kentucky a decree of divorce, with an 
allowance for alimony of a certain sum of money, and the use 
for life of one third of her husband’s real property within that 
state. eld, that though the maintenance were inadequate, she 
could make no application to the courts in Indiana for any ad- 
ditional provision outof her husband’s real property within that 
state. Fischli v. Fischli, 1 Blackford, 360. 


2. In rendering a decree for alimony under the statute of Indiana, 
the court may take into view the whole property of the hus- 
band, wherever it may be. Jb. 

3. Alimony may be given incidentally, as on a divorce under the 
statute of a state ; but no court has any original jurisdiction 
to allow it. Hence, if an adequate provision for the wife be not 
made by the court granting a divorce, no other court can sup- 
ply the deficiency. 1b. 

AMENDMENT. 


A sheriff should not be permitted to amend his return to the injury 


of strangers to the record, and this especially after the lapse of 
sixteen years. Davidson v. Cowan, 1 Devereux, 304. 








346 Digest of Recent Decisions. [ April, 


ASSIGNMENT. 

An assignable contract can only be assigned by writing on some 
part of the same paper which contains the contract. Estes v. 
Hlainston, 1 Devereux, 354. 

ASSUMPSIT. 

1. A entered on United States’ land without any claim of right, 
and made improvements. B afterwards purchased the land of 
the United States, and promised A to pay him $80 for his im- 
provement. In consequence of the promise A left the premises. 
Held, that this promise was nudum pactum, upon which no 
action could be supported. Boston v. Dodge, 1 Blackford, 19. 

2. No special damages, except interest, are recoverable under 
either of the counts, for money had and received, or for money 
paid, and quere whether interest is, under the latter. Hanna 
v. Pegg, 1 Blackford, 181. 

3. A promise founded on a past consideration will not support an 
action, unless the defendant, previously to the promise, be 
under a legal or moral obligation to pay. Goldsby v. Robinson, 
1 Blackford, 247. 

4. Assumpsit for work and labor performed under a parol con- 
tract, according to which the defendant was to pay for the work 
by a conveyance of certain real estate, when he should obtain 
title. Held, that though the defendant might not be bound to 
convey, the contract being by parol; yet he could not be sued 
for the work, unless notice had been given him of its completion, 
and he had then failed to convey. 

Held, also, that if, when the work was completed, the defend- 
ant had not been able to obtain the title, he was entitled to a 
reasonable time to procure it; giving the plaintiff, if he required 
it, a written assurance that the deed should be executed accord- 
ing to contract. Johnson v. Moore, 1 Blackford, 253. 

5. In debitatus assumpsit for goods sold and delivered ; proof, 
that the plaintiff had consigned goods to the defendant for sale, 
and that some of them had been sold by defendant. Held, 
that the action was not supported ; the contract declared on, 
being essentially different from that proved. Colman v. Price, 
1 Blackford, 303. 

6. A and B, resident in Indiana, being at New Orleans, the lat- 
ter sued the former there on his endorsement of a note, which 
the maker had failed to pay when due. On being served with 
process, A paid the money, and after his return sued B to re- 
cover it back. Held, that he had no right of action. Watson 
v. Cunningham, 1 Blackford, 321. 











1832. ] Digest of Recent Decisions. 347 


[The declaration in this case alleged, that the plaintiff paid 
the demand through ignorance; that undue advantage was 
taken of his situation, and that no attempt had been made to 
collect the money from the maker of the note. ] 

7. In the case of a special contract, the plaintiff cannot recover 
on a general count, but must declare specially, where the con- 
tract is open and in full foree. Cranmar v. Graham, | Black- 
ford, 406. 

ATTACHMENT. 

1. If an affidavit against two joint debtors be insufficient as to one 
of them, it will not authorize an attachment against the proper- 
ty of both. Humilton v. Knight, 1 Blackford, 25. 

2. In actions by attachment, the affidavit, writ of attachment, or 
declaration, if there be one, must contain a description of the 
demand with so much certainty, that a recovery therein will 
bar any other suit for the same demand. Bond v. Patterson, 
1 Blackford, 34. 

3. An attachment issued without an oath or affirmation, first made 
and filed according to the statute, cannot be sustained. Jb. 

4. In cases of domestic attachment, that the bond had been exe- 
cuted in the clerk’s office and approved of by him, and that the 
same, with the affidavit, had been filed in his office before the 
attachment issued, are facts which may appear by the clerk’s 
certificate on the papers, or may be proved by the clerk, or in 
any other mode, like other facts. Simpson v. Merit, 1 Black- 
ford, 229. 

BAIL. 

1. The special bail, at the term to which the writ against him on 
his recognizance was returnable, gave notice to the plaintiff that 
he should move the court to set aside the order of bail, because 
the affidavit was insufficient. Lewis v. Brackenridge, 1 Black- 
ford, 112. 

2. In actions on tort, the affidavit must be positive as to the facts 
on which the quantum of the bail is fixed; on contract it must 
be positive as to the sum due, except in cases of executors, ad- 
ministrators, and assignees, who need only swear as to their 
belief. It is filed with the clerk or judge before the arrest; the 
sum specified in it, or in the judge’s order, is endorsed on the 
writ; and nosupplementary or counter affidavits are admissible. 
After an appearance to the action, no objection can be made 
either to the affidavit or the writ. Jb. 

3. When the bail are absolutely fixed, and have no further time, 
the right of the judgment creditor to his debts from the bail 
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becomes a vested right, arising ex contractu; of which right no 
legislative act can deprive him. Jb. 

4. The statute of 1821, authorizing a surrender of the principal 
in discharge of the bail at any time before judgment against 
them, can have no retrospective operation; but must be con- 
strued to apply to cases arising subsequently to the statute. Jb. 

BANK OF VINCENNES. S. B. 

1. The clause in the bank charter of the Bank of Vincennes that 
the corporation shall not be dissolved before the expiration of 
its charter, until its debts are paid, does not protect the corpo- 
ration from a dissolution, in a proceeding by quo warranto for 
a violation of the charter, that clause being intended merely to 
prevent the corporation from dissolving itself before the expira- 
tion of the charter without paying its debts. Bank y. State, 1 
Blackford, 267. 

2. The following offences, charged and proved against the bank, 
are each a forfeiture of the charter: Ist, the contracting of debts 
to a greater amount than double that of the deposits; 2dly, the 
issuing of more paper, with a fraudulent intention, than the 
bank could redeem; 3dly, the making of large dividends of 
profits, while the bank refused to pay specie for its notes; and, 
Athly, the embezzling of large sums of money deposited in the 
bank for safe keeping. 1b. 

BENEFIT OF CLERGY. 

The benefit of clergy is unknown to the laws of Indiana. Fuller 
v. the State, 1 Blackford, 63. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. An endorser discharged by the laches of the holder, being 
ignorant of such laches, promises to pay. The promise is not 
binding, although it appear that on a sale of real estate by the 
endorser to the maker, the note and a deed of trust were taken 
to secure the purchase meney, and the deed still held by the 
endorser at the time of the promise. Moore v. Coffield, 1 Dev- 
ereux, 247. 

. Where the maker is a seaman, without any domicil in the 
state, who goes on a voyage about the time the note falls due, 
no demand on him is necessary to charge the endorser. Jb. 

3. The rule respecting notice to endorsers, varies with the pur- 
suits of the parties. The same strictness is not required be- 
tween farmers resident in the country, as between merchants 
resident in the towns. In the first case, what is due diligence 
must be left to the jury under the direction of the court. 
Brittain v. Johnson, 1 Devereux, 293. 


ri) 











1832. ] Digest of Recent Decisions. 349 


4. 


5. 


Mere delay in collecting a note on the part of the holder, will 
not discharge an endorser, who has been duly fixed with the 
payment. But ifthe holder, by a new contract, varies the obli- 
gation of the maker, and prevents the endorsee from having 
immediate recourse against him, upon paying the debt and tak- 
ing an assignment of the security, he discharges the endorser. 
State Bank vy. Wilson & Parker, 1 Devereux, 484. 

At law, an endorser has the same right to an assignment of a 
judgment against the maker of the note, that he has to the note 
itself. Ib. 

The demand of payment on the drawee of a bill of exchange, 
in order to charge the drawer in case of non payment, must be 
made on the third day of grace. Pratt v. Eeads, 1 Blackford, 81. 


. Bills of exchange by the law merchant, and promissory notes 


by statute, may be specially declared on, but this privilege may 
be waived, and, where there is a priority of contract, the holder 
may declare in the original consideration, and give the bill or 


note in evidence. Hanna v. Pegg, 1 Blackford, 181. 


BOND. 


1. 


9 
Ae 


oe) 


Where securities are declared void by statute, they cannot be 
enforced even by an assignee for value and without notice ; 
but a bond, though void at common law for turpitude of consid- 
eration, being assignable, may be enforced by such assignee, 
and there is no distinction between a consideration malum in se 
and malum prohibitum. Lawson v. Shannon, 1 Devereux, 147. 
The obligor must show, either that he has fully complied with 
the condition of his bond, or has offered todo so. Therefore a 
condition to convey an equal and fair portion, a half of a cer- 
tain tract of land belonging to the obligor, is not performed by 
an offer to convey a certain tract by metes and bounds, without 
proof of title or the fairness of the division. Neither is the 
condition performed by an offer to convey an undivided interest 
less in quantity. Sith v. Stepherd, 1 Devereux, 461. 

T'wo persons may make use of one seal in the execution of a 
bond, and it will be the deed of both. Flood v. Yandes, 1 
Blackford, 102. 


. Debt by C, agent of B, on a bond payable to C, agent of B. The 


questions in issue were, 1. whether the consideration of the bond 

was valid: 2. whether the consideration was a certain negro. 

Hild, as to the first question, that the defendant, having proved 

the negro to have been the consideration, might rest on the 

general presumption of freedom ; and then C could not recov~ 
VOL. VII. NO. XIV. 44 
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er, without proving both the property of his principal, and his 
own authority to sell. Flack v. Cunningham, | Blackford, 107. 

5. To an action on a specialty, the want or failure of considera- 
tion may be pleaded in bar, under the statute ; but not at com- 
mon law. Leonard v. Bates, 1 Blackford, 172. 

6. In an action on the assignment of a note or bond, by the 
assignee against the assigner, the consideration of the assign- 
ment need not be set out in the declaration ; but the time when 
the suit against the maker was instituted, judgment obtained, 
and execution issued, or the circumstances of excuse for not 
suing him must be stated. Manna v. Pegg, 1 Blackford, 181. 

7. To fix the liability of the assignor of a note or bond, under statute 
of Indiana, the general rule, except in cases of notorious insolven- 
cy or of something equivalent, is, that the assignee must bring a 
suit against the maker or obligor, and proceed in the ordinary 
course of law for the collection of the debt; and that, as to the 
execution, the return of afi. fa., ‘no property found,’ is prima 
facie sufficient. Jb. 

8. In a suit by the assignee against an assignor of a sealed note 
on the consideration of the assignment, the note and assignment, 
with the facts of due diligence, are competent evidence; not 
conclusive to be sure, but from which, when unrebutted, the 
jury may infer the existence of a precedent debt, to the amount 
of the note, as set forth in a count for money paid, or for money 
had and received. Jd. 

9. If the assignor, whose assignment is special, get the note again, 
he is considered prima facie the owner, without showing a 
receipt or reassignment from his assignee. JO. 

10. If the maker of a sealed note was solvent at the term when 
the assignee might have obtained judgment against him but for 
a defect in his declaration, and if that defect occasioned a con- 
tinuance whereby the plaintiff failed to obtain the money from 
the maker, the assignor is not liable. Adams v. Beard, 1 
Blackford, 191. 

11. Debt by B against A on a bond conditioned as follows: 
whereas A has obtained an injunction upon B’s ferry until the 
court of chancery order otherwise, and has sued at law to try B’s 
riglit thereto; now if A indemnify B from all damages in con- 
sequence of the injunction, should the right to the ferry be 
established in B, then the bond to be void. Plea, that B’s right 
to the ferry had not been established, and that the grant to him 
of the ferry was erroneous. //eld, that the plea was no bar to 
the action, the words in the condition of the bond, relative to 
the establishment of B’s right to the ferry, being repugnant to 
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the clause of indemnity and void. eld, also, that these repug- 
nant words being mere surplusage, the instrument was a good 
injunction bond under the statute. Conner v. Parson, | Black- 
ford, 207. 

12. Across the end of an obligation for the payment of $137, the 
following words were written, ‘The amount of this note to be 
paid in notes on the bank of Kentucky, or the branch bank of 
Madison at Lawrenceburg.’ Held, that these words consti- 
tuted a part of the contract. Osborne v. Fulton, 1 Blackford, 
233. 

13. If a debtor, having a good defence against a bond, induce an 
innocent person to obtain an assignment of it, without disclosing 
his objection, he forfeits his defence. Muckmore v. Bates, 1 
Blackford, 248. 

14. A executed a bond to B for $1000. B assigned it to C, 
stating in the assignment that the bond was payable in certain 
bank paper. eld, that the assignee could maintain debt on 
the bond against the obligor, but that the recovery must be 
limited to the value of the paper mentioned in the assignment. 
Fischli y. Cowan, 1 Blackford, 350. 

15. Where property is taken on execution, a bond voluntarily 
given by the debtor and his sureties, conditioned for the delivery 
of the property at the time and place of sale, is valid, although 
it be payable to the execution-plaintiff instead of the officer as 
prescribed by the statute. Thompson v. Wilson, 1 Blackford, 
358. 

16. A writing obligatory, executed by two persons, began ‘I pro- 
mise to pay,’ &c. and concluded ‘ witness my hand and seal,’ 
&c. Held, that it might be considered a several obligation. 
Lambert v. Lagow, 1 Blackford, 388. 

CARRIERS. 

The carriers of a quantity of salt by water purchased a boat on 
their way, to ascend a certain river towards the place of desti- 
nation; and deposited with the seller a part of the load as a 
security for the price of the boat, informing him they were car- 
riers. Held, that this disposal of the property was unauthorized, 
and that the right to the possession of it continued in the original 
owner. Kitchel v. Vanadan, 1 Blackford, 356. 

CERTIORARI. 

The court, to affirm a judgment, may, ez officio, award a certio- 
rari to complete the record. Brown vy. Osborne, 1 Blackford, 32. 
CHANCERY. 
1. In case of conflicting equities, precedency of time gives the 


advantage in right. Gallion v. M’Caslin, 1 Blackford, 91. 
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2. Where a demurrer to a bill in chancery is overruled, a final 
decree is not rendered against the defendant ; but he is ordered 
to answer. Batturf v. Conner, 1 Blackford, 287. 

3. Ifa bill in chancery for a speciiic performance of a contract to 
convey lands, do not aver that the complainant has not a com- 
plete remedy at law, the defect can only be taken advantage 
of by demurrer. Prewitt v. Jenkins, 1 Blackford, 294. 

4, When a bill contains a prayer for general as well as special 
relief, the court in making a decree, is not confined to the par- 
ticular relief prayed for, but may grant such relief as is war- 
ranted by the case made out in the bill. Counbaugh v. Smock, 
1 Blackford, 305. 


CHECK. 

Assumpsit by the payee against the drawee of a bank check pay- 
able 15 days after date, the bank having refused payment; the 
declaration averred a presentment of the check for payment 
after it had become due, according to the custom of merchants ; 
but did not state the day of presentment: Held, that the aver- 
ment was insufficient on general demurrer. Gilennet v. Noble, 
1 Blackford, 104. 


COLLECTOR OF TAXES. 

1. The County Commissioners, being a corporate body expressly 
authorized by statute to sue and be sued in all matters which 
concern the county, may sue a collector of the county revenue 
who makes default. Gibson County B. C. v. Harrington, 1 
Blackford, 260. 

2. The act of 1820, incorporating the borough of Charlestown, 
authorized the collector to sell lots for non payment of taxes, 
but was silent as to the making of conveyances: Held, that 
though the previous proceedings were regular, the deed of the 
collector vested no title in the purchaser. Doe v. Chunn, 1 
Blackford, 336. 


CONSIDERATION. 

A, having contracted to build a house for B, and the work not 
being finished within the time fixed by the contract, afterwards 
sold, without the consent of B, his interest in the house ; Held, 
that nothing passed to the purchaser, and therefore his promise 
to pay was nudum pactum, Johnson v. Carton, 1 Devereux, 80. 


CONSPIRACY. 

A combination by two to cheat a third person, by making him 
drunk and playing falsely at cards with him, is indictable at 
common law. State v. Younger, 1 Devereux. 357. 
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CONVEYANCE. 


1. The conveyance of real property, if there be an adverse pos- 
session at the time, is void at common law as an act of mainten- 
ance. Tite v. Doe, 1 Blackferd, 127. 

. A conveyance, executed in pursuance of a previous contract, 
cannot relate back to the date of the contract, to the prejudice 
of strangers. Ib. 

3. If A convey land to B by a deed which is regularly recorded, 
and afterwards convey the same to C, the possession of the 
latter, claiming only under the deed of A, cannot be set up as 
adverse, either to defeat a subsequent conveyance by B, or by 
any person claiming under B. J. 

4. If a conveyance of real estate be to a man, his executors, ad- 
ministrators, and assigns, (not containing the word heirs) the 
grantee takes only a life estate in the premises. Clearwater v. 
Rose, 1 Blackford, 137. 

. To effect the relinquishment of dower by a feme covert, her 
acknowledgement of the deed must appear to have been made 
separately and apart from her husband. Clark v. Redman, 1 
Blackford, 379. 

CORPORATION. 

1. A summons or venire facias is the usual process against corpo- 
rations in the first instance ; and on non-appearance a distringas 
issues. At any rate, if, in the case of a summons, the defend- 
ants appear and plead, they cannot afterwads object because a 
more rigid process had not issued againstthem. Bank of Vin- 
cennes v. The State, 1 Blackford, 267. 

2. The 7th section of the Ist article of the State constitution — 
that no man’s property shall be taken for public use, without 
the consent of his representatives, &c.—does not prohibit a 
judgment of seizure of a corporation’s franchises for a violation 
of the charter, let the effect upon private property be what it 
may. Ib. 

3. The judgment against a corporation, in the case of a forfeiture 
of its charter, is, that the franchises be seized into the hands of 
the State. Jb. 

4. The dissolution of a corporation may be effected by a seizure 
of its franchises. The franchises are not thereby destroyed ; 
they exist in the hands of the State, and may be afterwards 
granted to the same or other individuals; but the existence of 
the corporation is terminated, and it ceases to be the owner or 
possessor of lands, or goods, rights or credits. Jb. 

5. Semble, that the corporation is not dissolved by the judgment 
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of seizure, but that it continues to exist until the franchises are 
seized by an execution on the judgment. Jb. 

6. Semble, that upon the dissolution of a corporation, its lands and 

tenements revert to the grantor and his heirs; and that its goods 

and chattels become vested in the State. The debts due to or 
from the corporation are extinguished by its dissolution. Jb. 

The judgment against a corporation, for a violation of its 

charter, must be confined to a seizure of the franchises. If it 

be extended to a seizure of the property of the corporation, that 
part of the judgment is erroneous. Jb. 

COUNTERFEITING. 

An indictment lies, under the statute of the State, for counterfeit- 
ing the current coin of the United States. Chess v. State, 1 
Blackford, 198. 

COURTS. 

1. The court is bound to instruct the jury as to the law, in any 
material"point relative to the issue, when on ieere Jared v. 
— 1 Blackford, 29. 

2. It must be presumed, the record not showing the evidence, 
that the instructions given to the jury were applicable to the 
case, and had!an influence on the verdict. Peyton v. Bowell, 
1 Blackford, 244. 

3. The court is not bound to instruct the jury upon an abstract 
question of law. Huntington v. Colman, 1 Blackford, 248. 

COVENANT. 

1. Where one covenants for himself, without mentioning his heirs, 
to convey land on a certain event, and dies before that event 
happens, his administrators are not liable ; and it seems that 
the only remedy is against his heirs in Equity. Earle v. Mc 
Dowell, 1 Devereux, 16. 

. A decree in equity, directing a defendant to execute a deed, 
and deliver possession of land, is a breach of covenant for quiet 
enjoyment,and the fact that the decree is founded on notice to 
him when he purchased, of an equity in the land, does not bar 
his action. Martin vy. Martin, 1 Devereux, 413. 

3. Debt will not lie on a writing obligatory for the payment of a 
certain sum in ‘ United States bank notes or its branches ;’ cov- 
enant is'the proper action. Wilson v. Hickson, 1 Blackford, 
230. 

4. So if payable in bankable money. Harper v. Levy, 1 Black- 
ford, 294. 

5. Semble, that the usual covenants in a conveyance of reat estate 
pass with the land to the assignee of the grantor. Clark v. 
Redman, 1 Blackford, 379. 
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COVERTURE. 


1. In assumpsit against an administrator, the declaration contained 
two counts. ‘lhe first stated that commissioners, appointed by 
the court, had found the administrator indebted to the plaintiff 
in a certain sum on account of effects unadministered ; and 
being so indebted, he had promised to pay. The second was 
for money had and received. Judgment by default. Held, that 
the damages should be assessed by a jury, not by the court. 
Wood v. Lemon, | Blackford, 198. 

2. In debt on a penal bond conditioned for the conveyance of real 
estate, the court held that the value of the improvements, made 
by the obligee subsequently to the time when his cause of action 
accrued, cannot be taken into consideration by the jury, in de- 
termining the quantum of damages to which he is entitled. 
Lindly v. Lukin, 1 Blackford, 266. 

3. Quere, whether in actions of this nature, the purchase money, 
with interest and cost, or the value of the property, with the 
improvements, when the right of action accrues, should be 
the measure of damages. © Jd. 

4. In covenant on a sealed note for a certain sum payable in cur- 
rent bank paper, it is not the sum named in the note, but the 
value of the paper when due, which regulates the amount to be 
recovered ; which value is a proper subject for the investigation 
of a jury. Ceddren v. Miller, 1 Blackford, 296. 

. Covenant on an obligation for 125 dollars with interest, pay- 
able 12 months after date, with interest, in whiskey, to be deliv- 
ered in a certain place : Held, that after a judgment by default, 
the court might render final judgment in favor of the plaintiff for 
the amount of the obligation with interest and costs, without the 
intervention of a jury. Mettlar v. Moore, 1 Blackford, 342. 

6. Covenant on an obligation for the payment of a certain sum, 
one half in specie, and the other in bankable paper ; Judgment 
on demurrer for plaintiff. Hedd, that the damages should be 
assessed by a jury, not by the court. Hedd, also, that the value 
of the bankable paper at the time it was to be paid, is the 
measure of damages for its non payment. Van Vleet v. Adair, 
1 Blackford, 346. 

DEBT. 

Debt will lie on the judgment of a justice of the peace in an- 
other state. Cole vy. Driskill, 1 Blackford, 16. 

DECEIT. 

1. Damages cannot be recovered for the loss of a good bargain. 
An action will not lie for a deceit in an executory contract, 


or 
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respecting the sale of lands. Qua@re. Whether an action will lie 
for a deceit in the false affirmation of title to land? Fagau v. 
Newsom, 1 Devereux, 20. 

. Where no loss is occasioned by a falsehood, an action for a 
deceit will not lie; neither will it when o:dinary prudence 
would have prevented the deception. Farrar v. Alston, 1 
Devereux, 69. 

3. A, being surety for B, is falsely informed by C, administrator 
of B, that the debt is paid; trusting to this representation, A 
uses no means to secure himself. Qua@re. Does deceit lie? 
db. 

5. Moral turpitude in the defendant is necessary to charge him in 
an action for a deceit. Therefore, when the defendant in an 
action for a deceit in the sale of a slave, had been informed that 
the slave was unsound, if he does not credit the fact, he is not 
bound to disclose it. Hanarick v. Hogg, 1 Devereux, 350. 

DEED. 

1. Contradictory descriptions in a deed, one of which is sufficient 
to designate the thing granted, shall not frustrate the deed. But 
if the descriptions can be reconciled, both shall stand. Sheppard 
v. Simpson, 1 Devereux, 217. 

2. Where land was conveyed to one by his mother, and afterwards 
a moiety of it devised to him by his father, a sheriff’s deed con- 
veying the interest of this person, and describing it as ‘a part 
of three patents situate, &c. being land devised to him by his 
father,’ passed only a moiety. 1b. 


[) 


3. An instrument in writing containing the words sealed with my 
seal §c. but having no seal to it, is not a deed. Deming v. 
Bullit, 1 Blackford, 241. 

DEMURRER. 

The appellants, defendants below, demurred to the declaration, by 
writing on the back of it these words: ‘ General demurrer.’ 
The plaintiff’s joinder was, ‘ And joinder.’ Judgment for plain- 
tiff below: Held, that the informality of the demurrer could not 
be assigned for error by the appellants : a party having no right 
to complain of an error as irregularly produced by his own act. 
Pratheo v. Rambo, 1 Blackford, 189. 

DEMURRER TO EVIDENCE. 

A party has a right to demur to the evidence, and thus have the 
facts spread on the record. Dougherty v. Campbell, 1 Black- 
ford, 39; though it be by parol. Shields v. Arnold, 1 Black- 
ford, 109. 
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DEPOSITION. 

Notice to take a deposition on a particular day of every week for 
three successive months, is insufficient. Bedell v. State Bank, 
1 Devereux, 483. 

DEVISE. 

1. Devise ‘that the residue of my real and personal estate be 
equally divided between the heirs of my brother John Ford, (he 
being noticed as living) the heirs of my sister Nancy Stowe, the 
heirs of my sister Sally Wood, and nephew Levi Wood.’ Held, 
that the real estate must be divided per stirpes, and that Levi 
Wood takes one fourth under the devise to him by name, and a 
share of the fourth devised to the heirs of Sally Wood. Stowe 
v. Wood, 1 Devereux, 67. 

. Devise ‘ to the heirs of A,’ they take in the same proportion as 
if the estate had descended to them from A. Jd. 

3. A devisor devised so much of his land as his wife could culti- 
vate, to her during her life or widowhood, and that his executors 
should rent out the residue of his cleared land, until his child- 
ren became of age to take it into possession. The life estate 
having expired during the nonage of some of the children, it 
was held, that those of age had a right to an immediate partition 
of the whole of the land devised. Hoyle v. Huson, 1 Devereux, 
348. 

4. In a will, real estate does not pass by the words ‘all my pro- 
perty and possessions, consisting of both personal and perish- 
able,’ with the further expressions, ‘that they should pay my 
debts of it, and the residue to, &c. to have and to hold to them, 
their heirs and assigns forever.’ Clark v. Hyman,1 Devereux, 

DOWER. 

A widow is dowable of lands sold after the death of the husband, 
under a fi. fa. tested and levied before. Frost v. Etheridge, 1 
Devereux, 30. 

EJECTMENT. 

1. In the action of ejzctment, an equitable title cannot be set up 
in opposition to a legal one. Smith vy. Allen, 1 Blackford, 22. 

2. A judgment debtor in possession, or his vendee subsequent to 
the judgment, is not entitled to notice to quit, previously to an 
action of ejectment against him by the purchaser at sheriff's sale 
under the judgment. Jb. 

3. The appearance of a defendant, naming himself executor, when 
admitted in ejectment instead of the tenant in possession, is no 
evidence in the suit, of the death of his alleged testator under 
VOL. VII.—NO. XIV. 45 
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whom he claims; nor is his previous recovery, though so named 
in a forcible detainer against the plaintiffs lessor, any evidence 
of it. Buntin v. Doe, 1 Blackford, 26. 

4 A tenant at will cannot maintain an action of ejectment. Jb. 

5. In an action of ejectment, the previous recovery of the defend- 
ant against the plaintiff’s lessor, in a forcible detainer, is no bar 
to the suit. Jb. 

6. To enable the plaintiff in ejectment to recover, he must have 
the legal title. Jared v. Goodtitle, 1 Blackford, 29. 

7. Quere. Whether the declaration in ejectment can be amended, 
in an appellate court, by an enlargement of the term, when it 
has expired pending the suit. Jb. 

8. Although the executor, unless authorized by the will, has no 
power over the fee simple estate, he may maintain ejectment for 
lands held by the testator for aterm of years. Duckam v. Good- 
title, 1 Blackford, 127. 

9. An omission of the quod recuperet terminum, in a judgment in 
ejectment, is only a clerical mistake, and may be amended in 
the court below, after error brought. Fite v. Doe, 1 Blackford, 
127. 

10. In ejectment on several demises of separate tracts of land, laid 
in different counts, if there be proof of one count only, the ver- 
dict should be in favor of the plaintiff on that count, and of the 
defendant on the others. But if, in such case, there be a gen- 
eral verdict of guilty, judgment may be taken on the count 
proved, and a nolle prosequi entered as to the others. Jb. 

11. In ejectment, the demise was alleged in the declaration to 
have been made on the Ist of October, 1819, and the ouster to 
have taken place afterwards, to wit, on the 2d of April, in the 
said year: Held, that the declaration was good ; and that the 
sclicet, being contrary to the word, afterwards, and the precedent 
matter, was repugnant and void. Armstrong v. Jackson, 1 
Blackford, 210. 

12. In ejectment, A and B were admitted defendants, the former 
as tenant, the latter as landlord. Held, that A was precluded, 
by his appearance as B’s tenant, from afterwards showing that 
he was the tenant of the plaintiff’s lessor, and entitled to notice 
to quit. Jones v. Doe, 1 Blackford, 351. 

13. If the purchaser of real estate at sheriff’s sale bring an action 
of ejectment to recover possession, and the defendant be any 
other person than the judgment debtor, the plaintiff must prove 
the title of the debtor to the premises. Calloway v. Doe, | 
Blackford, 372. 


























1832. ] Digest of Recent Decisions. 359 
ELECTION. 


If an obligation be for the payment of a certain sum on a certain 
day, in lawful money or good current paper, the obligor may 
elect to pay in either, before the expiration of the time of pay- 
ment. But after the day, the right of election is in the obligee ; 
and he may then sue in debt for the lawful money. Duerson 
v. Bellows, 1 Blackford, 217. 

ERROR. 

1. The informal appointment of a guardian cannot be assigned 
for error. Findley v. Buchanan, 1 Blackford, 12. 

2. The refusal of the circuit court to grant a new trial may be 
assigned for error. Goldsby v. Robinson, 1 Blackford, 21. 

3. If the court below, on insufficient grounds, grant a new trial, 
the judgment will be reversed. Jones v. Corprider, 1 Black- 
ford, 47. 

4. If the continuance of a cause be refused, when the party is 
legally entitled to it, the judgment will be reversed. Vaubla- 
com v. Ward, 1 Blackford, 50. 

EVIDENCE. 

1. In assumpsit, matter which arises after plea pleaded, may be 
given in evidence under the general issue, in mitigation of dam- 
ages; and where, if pleaded, it would bar the action, the plain- 
tiff is entitled only to nominal damages. Moore v. McNairy, 1 
Devereux, 219. 

2. Where A gave a bond in discharge of one made by B, evidence 
that the latter was obtained by fraud, of which A had no notice, 
is not admissible in an action upon the former. Gay v. Mc Lean, 
1 Devereux, 46. 

3. In a criminal prosecution, there being no dispute as to owner- 
ship, title papers are evidence to explain the motives of a party’s 
conduct. Hence, where land is sold, and the vendee put a 
tenant at sufferance out of possession, in an indictment for an 
assault in this putting out, the deed under which the vendee 
claims is evidence. State v. Weeks, 1 Devereux, 135. 

4. Whether evidence of title can be received to decide the fact of 
possession between adverse occupants. Quaere? Ib. 

5. A judgment and execution were returned to the justice by the 
constable; afterwards, they both searched among the official 
papers of the former, but could not find them. The justice and 
the plaintiff in the judgment having removed out of the State, it 
was held, that proof of this search by the constable, entitled one 
claiming under this judgment and execution, to give parol evi- 
dence of their contents. Underwood v. Lane, 1 Devereux, 

173. 
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6. A witness who has seen many certificates of survey attached to 
grants, and purporting to have been made by a surveyor who 
had been dead many years, is competent, from the knowledge 
of the writing thus acquired, to prove that a particular plat of 
survey is in the hand-writing of the deceased surveyor. Jones 
v. Huggins, 1 Devereux, 223. 

7. A survey, though ancient, made by direction of the owner of 
the lands, for his own convenience, is not admissible evidence for 
him, or those claiming under him. Jb. 

8. Where a prisoner has once been induced to confess by the 
impression of hope or fear, confessions subsequently made are 
presumed to proceed from the same influence, until the contrary 
be shown by clear proof. And while this presumption remains 
unanswered, these latter confessions (though induced by no 
immediate threat or promise) are not admissible evidence. State 
v. Roberts, 1 Devereux, 259. 

9. An agent, who has given a receipt for a judgment and collected 
the amount of it, may be subjected in assumpsit for money had 
and received, without producing the judgment on the trial. 
Martin v. Williams, 1 Devereux, 286. 

10. Acts and declarations are not evidence against one who was 
not a party or privy tothem. Therefore, where the question 
was, whether A had refused to guaranty a bank note to B, it 
was held, that the refusal of A to guaranty the same note on 
offering it to C immediately before it was passed to B, but not in 
his presence, was res inter alios acta and inadmissible. Ander- 
son v. Hawkins, 1 Devereux, 445. 

11. The declarations of a creditor, or his general agent, that his 
debt is discharged, is prima facie evidence of the payment. State 
Bank v. Wilson, 1 Devereux, 484. 

12. The testimony of a witness who is corruptly false in any par- 
ticular, should be entirely disregarded by the jury; and where 
they were instructed that they might, exercising a sound discre- 
tion, reject part of the testimony which they did not believe, and 
act on part which they did believe, it was held to be erroneous. 
State v. Tim, 1 Devereux, 508. 

13. Dictum by Henderson, Judge, that a witness may speak of 
information derived from a negro, upon which acts are predi- 
cated, in explanation of those acts. State v. Barden, 1 Deve- 
reux, 518. 

14. ‘The exemplification of a statute under the seal of the sate, is 
admissible evidence under the act of congress of 1790, without 
the attestation of any public officer. Henthom v. Doe, 1 Black- 
ford, 157. 
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15. Semble, that to make the certified copy of record of a public 
office, not appertaining to a court, admissible evidence in an- 
other state, under the act of congress of 1804, the certificate of 
the proper officer must state the attestation of the keeper of the 
records or books, to be in due form. Jb. 

16. A deed of conveyance more than 30 years old, unaccompanied 
by any suspicious circumstances, requires no proof; and a deed 
may be valid without being recorded, except as to subsequent 
purchasers without notice. Jb. 

17. An assignee against an assignor of a sealed note. Assignment 
as follows: ‘For value received, I do hereby assign all my right 
to the within note to A B, Feb. 20th, 1820. C.D.’ The plaintiff 
had previously sued the maker, who proved insolvent. Held, that 
parol evidence was inadmissible to show that the assignment 
was without recourse. Odam v. Beard, | Blackford, 191. 

18. Assumpsit on the following instrument of writing: ‘ Received, 
Vincennes, Sept. 14, 1822, of A B, $200 for safe keeping.’ 
Held, that the defendant could not introduce parol testimony to 
prove that the money was not deposited for safe keeping, but 
was paid in discharge ofadebt. Lisloe v. Graeter, 1 Black. 353. 

19. If the clerk’s certificate, attached to the copy of letters testa- 
mentary from a probate court of another state, have not the seal 
of the court or officer granting the letters, the copy is not ad- 
missible as evidence. Allen v. Thaxter, 1 Blackford, 399. 

EXECUTION. 

1. A judgment creditor having sued out an execution, may aban- 
don it before it is executed, and sue out another of a different : 
sort. So, if part only of the judgment be levied, and the exe- 
cution be returned, the plaintiff may have another writ of the 
same or of a different sort, at his election, for the residue. 
Steele v. Murray, \ Blackford, 179. 

. If an execution imprudently issue, for example, a fi. fa. with- 
out a judgment, or while the defendant’s real estate is held by a 
venditioni exponas, it will be set aside on motion at law, due 
notice of the motion having been given. But a court of chan- 
cery will not interfere, except to stay the proceedings when ne- 
cessary, until the motion can be heard. Lasselle v. Moore, 1 
Blackford, 226. 

EXECUTORS AND ADMINISTRATORS. 

1. If the plaintiff sue as administrator, where he might have sued 
in his own name, he need not make prefert of the letters of 
administration. Savage v. Meriam, 1 Blackford, 176. 

2. The objection to a declaration in debt against an administrator, 
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onfaccount of its being in the debet and detinet, instead of in the 
detinet only, can be taken advantage of only on special demur- 
rer. Hamilton v. Noble, 1 Blackford, 188. 

3. In an action of debt against an administrator, on a bond of the 
intestate, the defendant made default, and judgment was ren- 
dered against him for the debt and costs de bonis propriis. The 
court held the judgment to be erroneous. Singer v. Walker, 1 
Blackford, 251. 

4. Where there are two or more executors, each is liable only for 
the assets which come into his hands. Call v. Ewing, 1 Black- 
ford, 301. 

. If an administrator change the nature of the debt, originally 

due the intestate, by a contract made with himself, he must sue 

for the new debt in his own name, and not in his representative 

character. Helm v. Van Vleet, 1 Blackford, 342. 

If the plaintiff declare on a promise made to himself, and take 
judgment in his own name, his styling himself administrator in 
the declaration may be considered as only a descriptio persone. 

Db. 

After a judgment against an administrator on a bond of the 
intestate, and a recovery against him in an action on that judg- 
ment, suggesting a devastavit, the plaintiff sued on the adminis- 
tration bond. Held, that neither principal or surety could plead 

plene administravit. Goodwin v. Wilson, 1 Blackford, 344. 

8. At common law, if an administrator, when sued for a debt of 
the intestate, omit to plead plene administravit, and judgment 
be given against him, assets are admitted ; and he cannot after- 
wards plead that plea in an action on the judgment suggesting 
a devastavit. Ib. 

9. An administrator-plaintiff, necessarily suing in his representa- 
tive character, as on a contract entered into with the intestate, 
pays no costs, though he fail in the suit. Harrison v. Warner, 
1 Blackford, 385. 

10. If, however, he might have sued in his own name, as on a 
contract made with himself, er for trover and conversion of the 
goods of the estate in his own time, he must pay costs in case 
of failure. 1b. 

11. So, though he necessarily sues as administrator, he is liable 
for costs where he knowingly brings a wrong action, is guilty of 
wilful default, fails to prosecute his suit, or sues on a contract 
which he knows to be annulled. Jb. 

12. On a judgment against A, B, and C, a sci. fa. issued to have 
execution against the goods of A, deceased, in the hands of his 
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administrator. Held, that the sci. fa. not averring the death of 
B and C, and the survivorship of A, was bad on demurrer. Gra- 
ham v. Smith, 1 Blackford, 414. 

EXECUTOR DE SON TORT. 

1. An intermeddling, for which there is a colorable right, will not 
make a wrongful executorship. Twrner v. Child, 1 Devereux, 
25. 

2. Where A sold the property of B, as his agent, and after the 
death of B collected the proceeds; this does not make him an 
executor de son tort. Ib. 

3. Where an agent appoints one under him to sell the goods, 
and collect the debts of his principal, and upon the death of the 
latter, notifies his substitute that the agency is at an end, if 
the substitute acts in the agency after such notice, he becomes 
executor de son tort. Turner vy. Child, 1 Devereux, 331. 

4. An executor de son tort cannot retain for his debt. 10. 

EX POST FACTO LAWS. 

1. A person guilty of perjury, when the punishment was whipping 
not exceeding 100 tripes, was prosecuted and convicted after the 
taking effect of a statute, by which the punishment for subse- 
quent conviction of the crime was changed to confinement in 
the penitentiary not exceeding seven years: Held, that the con- 
clusion of the indictment in the singular, contra formam statuti, 
was sufficient ; that the statute making this change in the pun- 
ishment was not ex post facto according to the meaning of these 
words in the constitution, and that a sentence of the offender to 
the penitentiary, under these circumstances, was not erroneous. 
Strong v. The State of Indiana, 1 Blackford, 193. 

2. The provision in the constitution of the state of Indiana, that 
no ex post facto law shall be made, means, that the legislature 
shall not pass any law, after a fact done by a citizen, which shall 
have relation to that fact, so as to punish that which was inno- 
cent when done; or to add to the punishment of that which was 
criminal ; or to increase the malignity of a crime; or to alter the 
rules of evidence so as to make conviction more easy. Jb. 

FERRY. 

In an action on the case for the disturbance of a ferry, the de- 
fendant proved that the ferry he occupied had been granted to 
him by a competent tribunal: Held, that the defendant’s grant, 
though it might be erroneous, was, whilst unreversed, a bar to 
the suit. Conner v. Parson 1 Blackford, 168. 

FORCIBLE ENTRY AND DETAINER. 

The complaint filed with the justices, in cases of forcible entry 
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and detainer, cannot be objected to for mere matters of form. 
Moore v. Read, 1 Blackford, 177. 

FORMER RECOVERY. 

1. A judgment in favor of the defendant upon a demurrer to a 
declaration is no bar to a subsequent suit for the same cause 
Stevens v. Dearborn, 1 Blackford, 56. 

2. Whenever a matter is finally determined by a competent tri- 
bunal, it is considered at rest forever; and this principle 
embraces not only what was actually determined, but every 
other matter which the parties might have litigated in the cause. 
Fischli vy. Fischli, 1 Blackford, 360. 

FRAUD AND FRAUDULENT CONVEYANCE. 

1. Possession retained by the vender of chattels, does not per se 
make the sale fraudulent in law. It is but presumptive evidence 
of fraud proper to be left to a jury. ‘To rebut this presumption, 
the vendee may show consideration passed, though none be 
stated in the bill of sale. Howell v. Ellictt, 1 Devereux, 76. 

2. It is fraudulent ia law for the grantee to survey his own entry. 
Therefore, when this fact was found by the jury, and further 
that the survey was fairly made, it was held that the grant must 
be vacated. Greenlee v. Tate, 1 Devereux, 300. © 

3. A vendee of real estate cannot object to the payment of a note 
given for the purchase money, merely because the grantor had 
made the conveyance to defeat his creditors. Such a convey- 
ance, though liable to be objected to by the creditors, is not 
absolutely void either at common law or by statute; it is valid 
as respects the parties themselves. Findley v. Cooley, 1 Black- 
ford, 262. 

4. The circumstance of a defendant’s selling real estate, pending 
an action of trespass against him, in order to defraud the plain- 
tiff, does not affect the title of a bona fide purchaser, without 
notice of the suit, nor afford him any defence against an action 
on the note given for the purchase money. 6. 

5. The vendee of real estate, knowing that an action of trespass 
is pending against the vender, and that the object of the sale is 
to avoid the consequences of the suit, receives the deed without 
objection, and executes his note for the purchase money. A 
judgment is afterwards obtained in the suit against the vender. 
The vendee, under these circumstances, cannot refuse to pay 
the note. Jb, 

GIFT. 

A delivery is essential to a gift. Where the obligee gives the 
obligor an order for the delivery of the bond, which was not 
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obeyed, it was held, that the gift, being incomplete, might be 
revoked, and that resuming possession and bringing suit was a 
revocation. Picot v. Sanderson, 1 Devereux, 309. 

GUARANTY. 

1. By Taylor and Henderson, Judges. A general letter of credit 
addressed to no particular individual, is not a guarantee, but 
a proposal for one, and notice of an advance on the faith of it 
must be given to the guarantor. By Hall Judge, such a letter 
is an absolute guarantee, and notice of an advance is unnecessary 
to charge the guarantor. Showell v. Knor, 1 Devereux, 404. 

2. Where a purchaser of goods transfers, without endorsement, 
a note in payment, he thereby guarantees that the sum ex- 
pressed in the note is due, and constitutes the seller his agent 
to sue for the same in his name; and if suit be fairly brought 
and duly prosecuted, and a set-off is established by the maker, 
seller may resort to the purchaser for the price of the goods sold. 

. Jones v. Yeargain, 1 Devereux, 420. 

HIRING OUT FOR COSTS. 

The act of 1787, authorizing persons convicted on indictment or 
presentment, and unable or unwilling to pay the costs, to be hir- 
ed out by the sheriff, is repealed by the act of 1797, (Rev. C. 
484.) State v. Hood, 1 Devereux, 506. 

HUSBAND AND WIFE. 

A slave hired out, is a chose in the possession of the owner. There- 
fore when the slave of a feme sole was, before her marriage, 
hired for a year, and the husband died during the term, the 
property does not survive to the wife, but vests in the personal 
representatives of the husband. Whitaker v. Whitaker, 1 De- 
vereux, 310. 

. Slaves of an infant feme pass to her husband jure marito, al- 
though they were hired out by her guardian before the marriage, 
and the husband died during the term. Granberry v. Mhoon, 
l Devereux, 456. 

3. On the separation of husband and wife, the husband bound 
himself by deed to pay to a trustee a certain sum annually, for 
four years, for his wife’s maintenance, reserving the right to 
deduct from the amount, whatever he should be obliged to pay 
for debts which she might subsequently contract. Held, that 
the contract was obligatory at law against the husband. Reed 
v. Beagly, 1 Blackford, 97. 

4. Semble, that though the husband be not, in any respect, indem- 
nified against the debts of the wife, the contract is valid, as 
against the husband: but that in such a case, it will not be 
VOL. VII.—NO. XIV. 46 
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enforced to the prejudice of a creditor or vendee of the husband. 
Ib. 


See Atimony ; ConveEYANCE. 

ILLINOIS GRANT. 

1. The claims of Virginia, before the year 1783, to the territory 
north west of the Ohio; the cession of it in that year to the 
United States, reserving a tract granted to the Illinois regiment 
to be divided among the officers and soldiers thereof according 
to the laws of Virginia, and the statutes of that State respecting 
the primary disposal of the soil within this reservation, now 
known by the name of the Illinois grant; constitute a part of 
the history and Jaws of Illinois, which are to be noticed by the 
courts without any special proof. Henthorn v. Doe, 1 Blackford, 
157. 

2. The patent, authorized by the statute of Virginia of 1783 to be 
made to the commissioners for the benefit of the Illinois regi- 
ment, having been acted upon, and deeds executed by the 
commissioners to the claimants, from time to time for upwards 
of thirty years, (which proceedings are a part of the history of 
the country) furnish ground for the strongest presumption, that 
the patent was duly executed. Jb. 

3. The Virginia statute of 1796, expressly recognising the pro- 
ceedings of the commissioners prior to that time relative to the 
Illinois grant, is sufficient evidence of the previous transfer of 
title by that State to the commissioners in conformity with her 
laws. Jb. 

4. If the execution of a deed by the commissioners of the Illinois 
grant be conformable to the laws of Virginia, it is sufficient. 
Ib. 

INDICTMENT. 

1. An indictment charging, that the defendant stole ‘a parcel of 
oats,’ is sufficiently certain. State v. Brown, 1 Devereux, 137. 

2. When the death does not ensue within a year and a day after 
a wound is inflicted, the law presumes that it proceeded from 
some other cause. Hence, an indictment, upon which it does 
not appear that the death happened within a year and a day 
after the wound was given, is fatally defective. State v. Orrell, 
1 Devereux, 139. 

3. In an indictment, false spelling, which does not alter the mean- 
ing of the word, (as sive for sieve) is no ground for arresting the 
judgment. State v. Molier, 1 Devereux, 263. 

4. In an indictment for perjury, it is sufficient to charge generally, 
that the false oath was material to the trial of the issue upon 
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which it was taken ; it is not necessary to show particularly, the 
manner in which it was material. State v. Mumford, 1 Dev- 
ereux, 519. 

5. At common law, to constitute forgery, the intent to defraud 
must either be apparent from the false making, or become so by 
extrinsic facts. Therefore an indictment, which charged the 
false making to have been in the alteration of an order, given 
by the defendant, without charging that the alteration was made 
after it was circulated, and had been taken up by him, was held 
to be fatally defective. State v. Greenlee, 1 Devereux, 523. 

6. Where a statute creates an offence, which did not exist at com- 
mon law, the indictment should conclude contra formam statuti. 
Aliter, where the statute is merely declaratory of the common 
law. Fuller v. The State, 1 Blackford, 63; so also Hudson v. 
The State, 1 Blackford, 317. 

7. It is sufficient to describe the grand jurors, in the indictment, 
as ‘ good and lawful men;’ those words including every quali- 
fication required by law. Jerry v. The State, 1 Blackford, 
395. 

8. The statement in the indictment of its being found on the oaths 
of the grand jurors, instead of on their oath, is no good ground 
oferror. 6. 

9. An indictment for murder may be good, without stating the 
accused to be a person of sound memory and discretion ; and, 
though the killing must be shown to be unlawful, the word ‘ un- 
lawful’ itself need not be used. 6. 

10. The indictment contained two counts, one against B for 
stealing, the other against A for receiving the goods, knowing 
them to be stolen. Held, that the second count was not objec- 
tionable for not stating the time, place, value of the goods, &c. ; 
these requisites being laid in the first count, and referred to in 
the second. Held, also, that there was no misjoinder. Redman 
v. The State, 1 Blackford, 429. 

INSOLVENT. 

Subsequently to a judgment against A, a statute was enacted 
directing the debts of persons dying insolvent to be paid pro 
rata. A afterwards died insolvent. Held, that the judgment 
had no priority. Berry v. Marshall, 1 Blackford, 340. 

INTEREST. 

1. Payments made on account of a debt, are first to be applied to 
the interest which has accrued thereon ; and this is the rule in 
cases, where it is allowed by juries in their discretion, as well 


as where it is given by positive enactment. Peebles v. Gee, 1 
Devereux, 341. 
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2. A sealed note was for the payment of a certain sum on a speci- 
fied day, with interest from date, if not punctually paid. Held, 
that the interest from the date was recoverable in case of de- 
fault. Gully v. Remy, 1 Blackford, 69. 

3. So, in the case of a promissory note. Horner v. Hunt, 1 Black- 
ford, 213. 

INTERPLEADER. 

If a bill of interpleader do not contain an offer to bring the money 
into court, the omission is a ground of demurrer. McGarrah 
v. Prather, 1 Blackford, 299. 

ISSUES. 

To an action of assumpsit, the defendant pleaded two pleas in bar ; 
the plaintiff having joined issue on one, and demurred to the 
other, the issue in law was first tried and found in his favor. 
Held, that the plaintiff was entitled to the costs of that issue; 
but that he could not have final judgment, until he had also 
recovered on the issue in fact. Meylin v. Woodford, 1 Black- 
ford, 286; so also Fischli v. Cowan, 1 Blackford, 350. 

JOINDER IN ACTION. 

1. In an action of debt on a bond and promissory note, a declara- 
tion containing a distinct count on eachis good. Aliter, where 
the bond and note are included in the same count. Tvllottson 
v. Stipp, 1 Blackford, 77. 

2. A count in debt on simple contract for goods sold and delivered, 
may be joined with a count in debt on a specialty. Flood v. 

‘andes, 1 Blackford, 102. 

3. Counts in assumpsit and in debt cannot be joined. 1b. 

4, In an action ez contractu against two, the sheriff’s return of 
not found, as to one, does not authorize the plaintiff, under the 
statute of 1817, to proceed to judgment against the other alone; 
a return of ‘no inhabitant of the county’ being necessary, in 
such a case, by that statute, Morris v. Knight, 1 Blackford, 
106. 

. But the return of ‘not found’ is now sufficient, in such case, 
under the statute of 1823. Colman v. Graeter, 1 Blackford, 
388. 

6. In an action on a bond payable to several, all the obligees 
living must join in the suit, unless it appear by the bond, that 
their interests are several. Hansel v. Morris, 1 Blackford, 
307. 

7. 1f any of the obligees be dead, that fact should be shown in 
the declaration. 1b. 

8, If all who should join in the suit do not, the defendant may 
crave oyer of the bond and demur generally. 16. 


or 
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9. A declaration was filed against two persons, and the writ exe- 
cuted on both. Neither of them appeared ; and one only having 
been summoned ten days before the return day, judgment was 
taken by default against him alone. Held, that the proceeding 
Was erroneous; the process having been served on both the 
defendants, judgment could not be taken against one alone. 
Aliter, had the process been executed on one only, and returned, 
as to the other, non est inventus. Helm v. Van Vieet, 1 Black- 
ford, 342. 

10. The plaintiff was a trader in partnership with others, and the 
agent of his partners; but in a contract with the defendants he 
had acted in hisownname. Held, that the suit on this contract 
was correctly brought by the plaintiff without joining his part- 
ners. Ecany v. French, 1 Blackford, 353. 

JUDGMENT. 

1. A judgment against a defendant named in the writ, but not 
made a party, either by service, public notice, or attaching his 
estate, is merely void, and should be disregarded, when produc- 
ed, on nul tiel record. Armstrong v. Harshaw, 1 Devereux, 
187. 

2. A judgment rendered for a certain sum,in current paper money, 
is erroneous. Duerson v. Bellows, 1 Blackford, 217. 

JURY. 

1. A jury, when charged with the trial of a capital offence, cannot 
be discharged without returning a verdict, unless for some cause 
which human sagacity can neither foresee nor prevent. There- 
fore, where a jury were charged with the trial of a prisoner for 
murder, and before they returned their verdict, the term of the 
court expired, and the jury separated, it was held that the pris- 
oner could not be tried again. In the matter of Rubert Spear. 
1 Devereux, 491. 

2. The provision of the constitution of Indiana, that ‘no person shall 
be subject for the same offence to be twice put in jeopardy of life 
or limb,’ not only forbids a second trial for the same offence, 
but also a second trial, where the jury have been once charged 
upon a perfect indictment, and were not prevented from re- 
turning a verdict by the act of God, or the request of the pris- 
oner. Jb. 

3. If there be a total default of jurors on the return of the venire, 
a new one must issue; but if any number, however small, 
appear, and they be set aside on challenge, twelve ¢alismen may 
be sworn to try the issue. Fuller v. State, 1 Blackford, 63. 

4. Indictment for larceny. ‘The jury having retired, and not 
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or 


being able to agree, separated without leave of the court, upon 
this, the prisoner moved for a discharge. ‘The court overruled 
his motion, discharged the jury against his consent, and awarded 
a venire facias de novo, returnable instanter. Held, that there 
was no error in the proceeding. Wyatt v. The State, 1 Black- 
ford, 257. 

Grand jurors may be challenged by any person, previously to 
his being indicted, provided he be at the time under a prosecu- 
tion for an offence about to be submitted to the jury. Hudson 


v. State, 1 Blackford, 317. 


. But this privilege must be claimed by the accused himself, or 


by his counsel. Ross v. The State, 1 Blackford, 390. 


. If the cause of challenge to a juror tend to his infamy, he 


cannot be examined on oath respecting it. The challenge must 
be supported by extrinsic proof. Hudson v. The State, 1 
Blackford, 317. 

The record did not contain the form of the oath taken by the 
grand jury, nor of that taken by the officer attendant on the 
petit jury; but only stated, that they had been sworn. Held, 
that in the absence of any contrary proof, the legal oath must 
be presumed to have been administered. Jb. 


. The record did not state, that the petit jury had been returned 


by virtue of a venire. The statement was, ‘ whereupon came 
the jurors of the jury, to wit, &c., twelve good, &c., lawful 
men, &c.’ Held, that this was sufficient, from which to pre- 
sume that the jury had been returned according to law. Held, 
also, that the objection, being first made in the Supreme Court, 
came too late. Jb. 


10. If the record state the jurors to be householders of the county, 


their residence therein will be presumed. 16. 


LANDLORD AND TENANT. 
The trustees of a town, by resolutions of the board, granted to A, 


his heirs and assigns, the rights and privileges of certain real 
estate, for the purpose of opening a canal or building a mill of 
public utility thereon ; annexing to the grant a condition, that 
the improvement should be made within a certain time. For 
these privileges, A was to pay a certain per cent. on the pro- 
ceeds of the improvements. A assigned his interest to B. 
The legislature of the late territory of Illinois afterwards, on the 
petition of B, and of some of the trustees individually, passed 
an act vesting the fee simple in the former, subject to the condi- 
tion contained in the resolutions. B occupied the premises ; 
erected thereon an expensive mill; and paid to the trustees the 
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per cent. on the proceeds, in compliance with their demands. 
Ejectment by the lessees of the trustees. 

Held, that the legal effect of the resolutions of the board was 
not affected by the territorial statute, passed on the petition of 
B, and of some of the trustees individually ; the petition being 
of no consequence, and the legislature having no power to 
transfer, at pleasure, an estate not belonging to the territory. 

Held, also, that by their demand and receipt of the per cent. 
on the proceeds of the mill, the trustees admitted the improve- 
ment made, to be conformable to the condition annexed to the 
resolutions; and that the moral policy of the law prohibited 
them from contending, that their title did not authorize the 
grant. 

Held, also, that the resolutions, being neither deeds or. mat- 
ters of record of a court of record, cannot operate, as a freehold 
conveyance, either according to the common law or to the stat- 
ute of uses; that they constitute, the condition being performed, 
a lease for an indeterminate period, with a reservation of rent; 
and that the relation of landlord and tenant, which they create, 
prevents the occupant under them from disputing the title of the 
trustees. 

Held, also, that the interest granted to A, would have been 
formerly a tenancy at will, which his assignment would have 
determined ; but the old tenancies at will being now generally 
superseded by tenancies from year to year, which are assigna- 
ble, his estate for no expressed period with a reservation of rent, 
belonged to the latter class, and passed to B by the assignment. 
Jackson v. Bartholomew, 1 Blackford, 421. 

LARCENY. 

One who is privy to a petty larceny before the fact, is a principal. 
State v. Barden, 1 Devereux, 518. 

2 Indictment for larceny. Plea, not guilty. When the testi- 
mony was closed, the prisoner called upon the court, to instruct 

the jury to find a verdict in his favor, should they be of opinion, 
that the offence proved amounted to burglary. This instruction 
was refused. /eld, that the refusal was noterroneous. Wyatt 
v. State of Indiana, | Blackford, 257. 

3. An indictment for larceny is not supported by evidence, that the 
defendant had received or purchased the goods, knowing them 
to have been stolen ; although by statute the punishment for the 
offence proved, be the same with that charged. Ross v. State 
of Indiana, 1 Blackford, 390. 

LAW MERCHANT. 


The lex mercatoria, which governs foreign and inland bills of ex- 
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change, is a part of the common law of England; and is em- 
braced by that clause of our statute which adopts the common 
law. Pratt v. Eads, 1 Blackford, 81. 

LAWS IMPAIRING THE VALIDITY OF CONTRACTS. 

1. The constitutional provision, that ‘no law impairing the va- 
lidity of contracts shall ever be made,’ extends to all rights 
accruing under all contracts, whether written or parol, whether 
express or implied, whether arising from the stipulation of the 
parties, or accruing by operation of law. Lewis v. Brackenridge, 
1 Blackford, 220. 

. This constitutional provision must be considered, as rendering 
void any statute, that is retrospective, and which destroys a vest- 
ed right of action arising ez contractu. But the legislative 
power of limiting the time, and regulating the manner, in which 
rights shall be legally demanded, does not interfere with the 
rights themselves, nor in any manner affect the above construc- 
tion of the constitution. Jb. 

3. Independently of the constitution, it is a general rule, subject 
however to exceptions, that statutes shall have a prospective 
operation only ; and it is a well settled principle of the common 
law, that a statute cannot have a retrospective operation, so as 
to divest a vested right of action. Jb. 


LEASE. 

The lessee for a year of a fulling mill with carding and shearing 
machines, covenanted to pay 300 dollars rent; to repair the 
mill machines and dam, deducting the expense out of the rent ; 
and to deliver the same to the lessor in good repair at the end 
of the term. The lessor covenanted in the lease, that, after the 
repairing of the dam, he would keep it in repair, and that the 
lessee should quietly enjoy the premises : Held, that the assign- 
ment of the lease by the lessor, on the day of its date did not 
authorize the assignee, in his own name, to sue the lessee for a 
breach of the covenants, the reversion of the land being yet in 
the lessor. Allen v. Wooley, 1 Blackford, 148. 

LIEN. 

1. Where the vender of real estate takes no security for the pur- 
chase money, but the vendee’s bond, he retains a lien on the land, 
while held by the vendee, whether the conveyance has been 
executed or not. Evans v. Goodlet, 1 Blackford, 246. 

2. Same point decided. Lagow v. Badollet, 416. 

3. The vender’s lien on real estate for the purchase money, is not 
an original and absolute charge on the land, but only an equi- 
table right to resort to it, in case there be not sufficient personal 
estate. Buttorf v. Conner, 1 Blackford, 287. 
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4. 


or 


A judgment is made a lien, by statute, on the lands of the 
debtor: which lien is not limited to a year and a day, or to 
any other period; though an execution cannot issue after a 
year and a day, unless awarded on scire facias. And lands 
purchased by the debtor after judgment, and aliened before execu- 
tion to a bona fide purchaser, are in Indiana bound by the lien. 16. 


. A, as the agent of a steam mill company, and B agreed under 


seal, the Ist September 1821, for the sale by the former to the 
latter of certain real estate and a steam engine, at a certain 
price payable in 3 years. B was to have immediate possession 
of the land ; and when he erected a mill house thereon, he was 
to have the engine to be there put in operation, where it was to 
remain till the land and engine were paid for. The title to the 
land was to be made on payment of the purchase money. B 
took possession of the land, built the house, and put the engine 
in operation. The agreement was assigned under seal, on the 
22d of September 1821, to the bank of Vincennes by said 
agent, who received therefor the same amount that B was to 
pay; and the bank, on the Ist of July, 1824, assigned under 
seal the agreement toC. A judgment for a certain sum was 
obtained by D against the steam mill company, in March 1823, 
and the land was sold to A on an execution on that judgment 
issued in November following, and returnable in March 1824. 
The bank and B became insolvent, and the former forfeited its 
charter. C filed a bill in equity claiming a lien on the property 
and praying a sale &c. 

Held, that the express lien reserved on the engine was no 
waiver of the lien on the real estate. The doctrine of implied 
liens is not applicable to the case. As the agreement not to 
remove the engine before the purchase money was paid, gave 
an express lien on it; so the covenant that the title should 
remain in the vender until such payment, created an express 
lien on the real estate. 

Held, also, that such liens, are not confined to the person of 
the vender, but that equity will support their assignment in 
order to promote the ends of justice. 

Held, also, that at the time of D’s judgment, the steam mill 
company held the legal litle merely in trust for the purposes of 
their previous agreement; and that A, being purchaser with 
full notice, was bound in equity to execute the trust in the same 
manner as the company were before the judgment or execution 
sale. 

Held, also, that C was entitled to the lien, created by the 
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agreement, for the purchase money and interest; that the pro- 
perty should be sold to satisfy the same ; and that the surplus, if 
any, should be paid to B. Lagow v. Badollet, 1 Blackford, 416. 

LIMITATIONS, Statute of 

1. A residence in another state is not a residence beyond seas, 
within the saving of the act of limitations. Earle v. Dickson, 
1 Devereux, 16. 

2. The statute of limitations is constitutional : it has no reference 
to the validity of contracts, but only prescribes the time within 
which they may be enforced, and after that withholds the re- 
medy. Blackford v. Peltier, 1 Blackford, 36, 

3. Where all the items of an account are on one side, the circum- 
stance of some of them being within 5 years, does not take the 
others of longer standing out of the statute of limitations. Aliter, 
where there are mutual accounts between the parties. Buntin 
v. Lagow, 1 Blackford, 373. 

4. A judgment was rendered in the circuit court on the 3d of 
October, 1820, and a transcript of the record filed in the su- 
preme court on the 3d day of October, 1825. Held, that the 
defendant might plead the statute of limitation. Jacobs v. Gra- 
ham, 1 Blackford, 392. 

MALICIOUS PROSECUTION. : 

In malicious prosecution, the party’s acquittal by the justice, under 
whose warrant he was arrested, is sufficient; and the suit may 
be commenced afterwards on the same day. Findley v. Bu- 
chanan, 1 Blackford, 12. 

MESNE PROFITS. 

In an action for mesne profits, the defendant may show, in mitiga- 
tion of damages, that his possession was under a judgment of a 
competent tribunal. Buntin v. Duchane, 1 Blackford, 56. 

MORTGAGE. 

1. A scire facias on a mortgage, requiring a defendant to show 
cause why the plaintiff should not have judgment for his debt, 
is insufficient. It should be to show cause why the mortgaged 
premises should not be taken in execution for payment of the 
mortgage money, &c. conformably to the statute. Childs v. 
Eastburn, 1 Blackford, 148. 

2. A mortgage may be assigned, like other evidences of debt, by 
an endorsement without seal; a mere delivery of the mortgage 
security with a transfer of the debt is a sufficient assignment of 
the mortgage Clearwater v. Rose, 1 Blackford, 137. 

3. If land be mortgaged in satisfaction of a mortgage, and the title 
afterwards prove defective, the defect may be the subject of a 
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new demand, but cannot operate to revive the original contract 
without the mortgager’s consent, nor can it with his consent, to 
the prejudice of a mortgage taken by another in the intermedi- 
ate time. Laselle v. Barnett, 1 Blackford, 150. 

4. Quere, whether an equity of redemption is subject to be sold 
on execution. Ib. 

NEW TRIAL. 

If there be a verdict of guilty in a capital case, and the court have 
strong doubts whether the testimony supports the verdict, a 
motion for a new trial should be sustained. Long v. The State, 
1 Blackford, 395. 

OCCUPYING CLAIMANT. 

1. The statute of Indiana for the relief of occupying claimants of 
land, provides, that when the occupant, in certain cases, is willing 
to pay the value of the land without the improvements, the suc- 
cessful claimant shall not be entitled to the possession until he pays 
the occupant for the improvement: //eld, that this provision is 
not unconstitutional. Armstrong v. Elliot, 1 Blackford, 374. 

2: The statute also provides, that the value of improvements, and 
of the land without the improvements, shall be assessed by three 
persons to be appointed by the court. Held, that this part of 
the statute is unconstitutional and void; the assessment must 
be made by a jury. Jb. © 

PARTIES TO A SUIT. 

1. In action of assumpsit against a carrier for damage to goods, 
a dormant partner need not join. Wilkes v. Clark, 1 Dev- 
ereux, 178. 

2. The same person cannot be both plaintiff and defendant in the 
same cause. Where two executors confessed a judgment to a 
partnership, of which one of them was a member, it was held to 
be error in fact, and for it the judgment was reversed. Pearson 
v. Nesbit, 1 Devereux, 315. 

PARTNERSHIP. 

1. In an action against partners on a promissory note signed with 
the name of the firm, a plea denying the partnership of the 
defendants, amounts to the general issue, and is therefore bad 
on special demurrer. Springer v. Paterson, 1 Blackford, 188. 

2. The confession of judgment by one partner, in the name of the 
partnership, does not bind the firm. Barton v. Reno, 1 Black- 
ford, 252. 

PERJURY. 

Although the testimony of two witnesses is necessary to convict 
of perjury, yet the direct oath of one witness, and proof of the 
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declarations of the prisoner inconsistent with the oath in which 
perjury is assigned, is sufficient. State v. Molier, 1 Devereux, 
263. 


PLEADING. 


1. 


3. 


6. 


~ 
‘ 


Of several pleas, each is separate and independent, as if con- 
tained in different records. ‘Therefore where in an action for 
a libel, the defendant pleaded not guilty and a justification, it 
was held, that the admission of the libel contained in the latter 
plea could not be used either to estop the defendant to insist on 
his denial, or as evidence to prove the publication on the issue 
joined on the former plea. Whitaker v. Freeman, 1 Devereux, 
271. Sodecided in the Circuit Court for the District of North 
Carolina, by Marshall, Chief Justice of the United States. 

Where the officer and the plaintiff, in an erroneous fi. fa. are 
jointly sued in trover for property sold under it, the former may 
show his justification under the general issue, although it be 
jointly pleaded. If, however, they had joined in pleading the 
justification specially, the plea would be bad as to both. Wea- 
ver v. Cryer, 1 Devereux, 337. 

A plea is not bad for duplicity which alleges several facts de- 
pendent upon each other, tending to one point and triable upon 
one issue. Therefore a plea in abatement to an attachment, 
averring that a bond and affidavit were not taken and return- 
ed, is good upon general demurrer. And it seems that an aver- 
ment that no bond, &c. were taken, and the said bond, &c, so 
taken were not returned, is equivalent to an averment that they 
were not taken and returned, and that the repugnancy does not 
vitiate. State Bank v. Hinton, 1 Devereux, 397. 


. A plea of set-off is in nature of a cross action, and the plaintiff 


may reply several matters thereto. Worth v. Fentress, 1 Dev- 
ereux, 419 


. Where the defendant pleaded a set-off and other pleas, and no 


replication to either was entered, and after a verdict and new 
trial was awarded, leave was given to the plaintiff to reply the 
statute of limitations to the plea of set-off. It was held that this 
was no waiver of the general replication before presumed, but 
that the plaintiff might, on the second trial, insist on both. 10. 
Where there are several counts, some good and others bad, the 
declaration cannot be objected to, in this state, after a general 
verdict. Findley v. Buchanan, 1 Blackford, 12. 


. To a plea of nul tiel record, the plaintiff replied there was such 


record, &c. and concluded with a verification : Held, that the 
conclusion was noterroneous. Cole v. Driskill, 1 Blackford, 16. 
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8. In a declaration in trover, the property was described as ‘a 
certain black mare of the value of 100 dollars :’ Held, that the 
description was sufficiently particular. Heddy v. Fuller, 1 
Blackford, 51. 

9. In an action of assumpsit commenced 22d of December, 1818, 
the promise was alleged to have been made ‘ some time about 
the 10th of December, 1817 Held, that the declaration was 
sufficient after verdict. John v. Clayton, 1 Blackford, 54. 

10. Where there there is a demurrer to the whole declaration 
containing several counts, one of which is good, the plaintiff is 
entitled to judgment. Mc Carty v. Rhea, 1 Blackford, 55. 

11. Same point decided, Gibson County B. C. v. Harrington, 260. 

12. A plea of nul tiel record to an action of debt on the judgment 
of a justice of the peace in another state, is a mere nullity. 
Collins v. Modisett, 1 Blackford, 60. 

13. If to a declaration containing two counts, one on a bond and 
the other for goods sold and delivered, the defendant plead non 
est factum to the first count, without noticing the second ; the 
plea cannot be objected to for not answering the whole de- 
claration. Posey v. Bullit, 1 Blackford, 99. 

14. If a plea purport to be an answer to the whole declaration, 
and only answer a part, it is bad, and the plaintiff may demur: 
but if the plea purport to be an answer to a part of the declara- 
tion only, and be an answer but to a part, the plea is good quoad 
hoc ; and in such a case, the plaintiff should take issue on the 


plea, and pray judgment for so much as remains unanswered. 
Tb. 


15. Covenant for not conveying real estate. The case required 
that the declaration should aver that the purchase money had 
been paid before the suit was commenced. This was done; 
but the day and place of payment were not stated. Held, that 
as the payment was averred to have been made before the com- 
mencement of the suit, the averment was sufficient on general 
demurrer ; that the particular day and place of payment, in 
such a case are matters of form; and that omission cannot be 
objected to on general demurrer. Cunningham v. Flinn, 1 
Blackford, 266. 

POSSESSION. 


1. In detinue, if the defendant relies upon his possession, either 
as a bar to the action, or as a part of his title, the burden of 
proving its length lies upon him. Darden v. Allen, ‘1 Deve- 
reux, 466. 


2. Every possession is presumed to be upon the title, and for the 
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benefit of the possessor, and he who avers the contrary takes 
the burden of proof. 1b. 

3. No length of possession in a bailee will either destroy the title, 
or bar the action of the bailer. Jb. 

4. Where a parent puts a slave into the possession of a child, with- 
out an express parol gift, this possession is not adverse, and does 
not divest the title of the parent, or bar his action. Justice v. 
Cobbs, 1 Devereux, 469. 

POWER OF ATTORNEY. 

A, as attorney in fact for a company consisting of himself and 
several others, confessed a judgment in the names of the part- 
ners in favor of B. The power of attorney under which A 
acted, authorized him, in the names of the partners, to negoti- 
ate, compromise, adjust, determine, settle, and arrange, all dif- 
ferences and disputes between them and the bank of Vincennes, 
and all persons whatever ; and to execute and sign their names 
to any release, covenant, or conveyance of all or any part of 
their joint estate, whether real or personal; and to give and re- 
ceive discharges and receipts, &c. Held, that the confession 
of judgment by A, was without sufficient authority. Lagow v. 
Patterson, 1 Blackford, 252. 

PROFERT. 

In an action 6n a judgment, the declaration need not contain a 
prefert in curiam of the record; nor can an omission of the prout 
patet per recordum be objected to, except on special demurrer. 
Harlow vy. Becktle, 1 Blackford, 237. 

PRINCIPAL AND AGENT. 

1. The trustees of a church gave a sealed note as follows: ‘ For 
value received this 2d of October 1820, we the trustees of the 
first Presbyterian Congregation in the town of Madison, Indi- 
ana, do bind ourselves and our successors in office to pay to A 
B or order on demand 769 dollars ;’ Held, that they were per- 
sonally liable. McClure v. Bennet, 1 Blackford, 189. 

. In private contracts, when a man describes himself as an agent, 
but covenants that he himself, or that his principal, will do a 
certain thing, and executes the deed in his own name, he alone 
is liable; the term agent being a mere descriptio persona. 
But when, as agent, and with the requisite authority, he exe- 
cutes a bond for, and in the name of his principal, binding him 
alone, the principal is responsible, the agent not. Deming v. 
Bullit, 1 Blackford, 241. 

3. If a bond set forth, that A B, as agent for C D, legally appoint- 

ed for the purpose, binds the said C D to make a title &c. and 
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it be executed thus, A B, (seal,) agent for C D, it is the deed 
of C D, provided the agent’s authority be sufficient. Jb. 


PROMISSORY NOTES. 


1. The assignment of promissory notes in Indiana is not gov- 
erned by the law of merchants. Baltit v. Scribner, 1 Black- 
ford, 14. 

2. The assignee of a note obtained a judgment and ca. sa. in due 
time against the maker, who was committed to jail, and dis- 
charged under the insolvent law. Held, that this was prima 
facie evidence of due diligence, under the statute, to bind the 
assignor, who, before the suit on the assignment, knew of the 
maker’s insolvency. Jb. 

3. An assignee of a promissory note cannot sue a remote assignor 
where the note assigned is not governed by the law of merchants. 
McCarty v. Rhea, 1 Blackford, 55. 

4. In assumpsit by the assignee against the assignor of a promis- 
sory note, a special plea denying the assignment, is bad, because 
it amounts to the general issue. Scribner v. Baltit, 1 Black- 
ford, 112. 

5. The assignment of a note is itself a contract, which, prima 
facie, imputes a good consideration. Johnston v. Dickson, 1 
Blackford, 256. 

6. A promissory note is by statute the foundation of an action, 

like a bond or bill of exchange; and the consideration need not, 

in such a case, be averred in the declaration. Findley v. 

Cooley, 1 Blackford, 262. 

. A and B made a note payable to a banking company ; C, to 
whom B was indebted, handed the note to the cashier for dis- 
count; but the bank refused to discount it. In the event of 
the note’s being discounted, C was to draw the money and place 
it to B’s credit. eld, that the note, not having been discount- 
ed, never had a legal existence, and could not be the foundation 
of a suit for the benefit of any person. Bank of Indiana v. 
Ross, 1 Blackford, 315. 

8. If a promissory note be payable at a particular place, the de- 
claration, in an action against the maker, must aver a demand 
of payment at the place, and the averment must be proved at 
the trial. Palmer v. Huges, 1 Blackford, 328. 

9. The demand, in such a case, need not be shown to have been 
made oa the precise day on which the note fell due; but it 


should appear to have been made before the commencement of 
the suit. 1. 


~! 
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QUO WARRANTO. 


1. 


r) 


The 12th section of the Ist article of the constitution of Indi- 
ana, that no person shall be put to answer any criminal charge 
but by presentment, indictment, or impeachment, does not pro- 
hibit a quo warranto information: this proceeding being crim- 
inal only in its name and form: in its nature it is purely civil. 
Bank of Vincennes v. The State, 1 Blackford, 267. 


. The want of a record in a guo warranto information, which in 


its nature is a civil proceeding, is cured by a verdict. Lb. 


. The words ‘Knox county and circuit,’ in the margin of an 


information there filed, though they be not expressly referred to, 
may partially serve for a venue through the whole case. 0. 


REMITTITUR. 
If the jury give greater damages than are declared for, and the 


plaintiff sign judgment for the greater sum, the court may per- 
mit him to amend during the term, by entering a remittitur for 


the excess. Lambert v. Blackman, 1 Blackford, 59. 


SHERIFF. 


1. 


rw) 


A sheriff’s bond, payable to the governor and his successors, 
in a sum different from that directed by law, cannot be sued in 
the name of the successor. Governor, for the use of the State 
Bank vy. Twitty, 1 Devereux, 153. 


. Where the condition of a bond has appropriate words to secure 


the performance of a certain class of duties, imposed by law on 
the sheriff, general terms superadded thereto (though large 
enough to include all his official duties) shall not extend the 
liability of the surety, to other duties for which by law a sepa- 
rate bond is directed to be given. Governor, to the use of the 
County Trustee vy. Mattock, 1 Devereux, 214. 

A deputation of necessity expires with the office on which it 
depends. Therefore, where a sheriff appointed a deputy who gave 
bond for his faithful conduct in office ‘ during his continuance’ 
therein, and the sheriff was re-appointed, and the deputy con- 
tinued to act under him for several years, it was held, that the 
words ‘ during, &c,’ should be restricted to the first year, for 
the deputation then expired, and whether even express words 
could have extended the liability further? Quere. Banner v. 
Murray, 1 Devereux, 218. 


SLANDER. 


1, 


In an action for words, charging the plaintiff with perjury in a 
particular suit, he is not bound to produce the record of that 
suit. McDonald v. Murchison, 1 Devereux, 7. 


2. In slander, the defendant may prove a general report of the 
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truth of the words spoken, in mitigation of damages, but not in 
justification. Nelson v. Evans, 1 Devereux, 9. 

3. A count charging the defendant with speaking slanderous 
words, is not supported by proof that he maliciously procured 
another to speak them. Watts v. Greenlee, 1 Devereux, 210. 

4. A declaration for a libel must undertake to set out the very 
words ; to give the substance and effect is not sufficient ; and if 
on the trial, the libel produced does not correspond with that 
set out, the plaintiff must fail, since no reason can be assigned 
why the plaintiff should not be required to prove what he is 
required to allege. Whitaker v. Freeman, 1 Devereux, 271. So 
decided in the Circuit Court for the District of North Carolina, 
by Marshall, C. J. of the United States. 

5. Slanderous words actionable at common law, spoken in another 

State, will support an action in Indiana. Aliter, if not actionable 

at common law, nor shown to be so by statute in the State where 

spoken, though actionable in Indiana by statute. Stout v. Wood, 

1 Blackford, 71. 

Slander by a feme sole against husband and wife, for the fol- 
lowing words spoken, by the wife: ‘ Dexter Eddy made an 
appointment with Elizabeth Cunningham, (meaning the plain- 
tiff,) scaled the walls, and went to bed to her, (meaning the 
plaintiff,) at Mrs. Reputson’s house ; thereby meaning that the 
plaintiff had committed fornication.’ Held, that the words 

were actionable under the statute. Shields v. Cunningham, 1 

Blackford, 86. 

7. In slander for words actionable by statute, and not at common 
law, the declaration did not aver the cause of action to be con- 
tra formam statuti: Held, that after the verdict, this is no ob- 
jection. Wilcox v. Webb, 1 Blackford 253. 

8. A declaration in slander against husband and wife, charging 
that the wife had said, that A and his wife made no bones to 
say, that the plaintiff had stolen their thread, and averring that 
neither A nor his wife had ever said so, — was held good on 
demurrer. Whettam v. Young, 1 Blackford, 299. 

9. The plaintiff, in slander, need not prove all the words laid in 
the declaration ; but he must prove so much of them as is suffi- 
cient to support the action. Wheeler v. Robb, 1 Blackford, 
330. 

10. Evidence of equivalent words is not sufficient. Jd. 


6. 


~~ 


11. Proof of the words is not rendered unnecessary by a special 
plea of justification, if the general issue be also pleaded. 1. 
12. Although a defendant obtain a verdict and judgment in an 
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action against him for slanderous words, the plaintiff may sue 
him again for other words spoken previously to the commence- 
ment of the first action. Henson v. Veatch, 1 Blackford, 369. 

13. Where the action is for words, charging the plaintiff with 
having sworn false on the trial of a cause wherein A was plain- 
tiff and B defendant; a former judgment for the defendant, in 
an action for saying that the plaintiff had sworn false en the 
trial of a cause wherein B was plaintiff and A defendant, is no 
bar. Ib. 

14. If the defendant in slander, instead of justifying, plead the 
general issue, he cannot prove the truth of the words either in 
bar of the action, or in mitigation of damages. Jb. 

15. The defendant may prove in mitigation of damages, under the 
general issue in slander, that there was a general suspicion of 
the plaintiff’s guilt; but evidence merely of the defendant's 
suspicions on the subject is inadmissible. Jb. 

16. Words spoken in Indiana, charging a person with having com- 
mitted larceny in another State, are actionable. Cefret v. Burch, 
1 Blackford, 400. 

SLAVERY. 

1. In the trial of a slave for a capital felony under the act of 1823, 
he is entitled to a jury of slave owners. State v. Tim, 1 Deve- 
reux, 142. 

2. In questions of slavery or freedom, a presumption of slavery 
arises from a black skin, but none from that of a mulatto. 
Scott v. Williams, 1 Devereux, 376. 

3. Slavery is entirely prohibited within the State of Indiana, by 
the express words of the constitution. The State v. Lasselle, 
1 Devereux 60. 

SPECIFIC PERFORMANCE. 

1. A specific performance of a parol agreement for the sale of 
land will be decreed, when the price has been paid, and pos- 
session taken, in pursuance of the contract. Tibbs v. Barker, 
1 Blackford, 58. 

2. A free woman of color, above 21 years of age, bound herself 
by indenture in Indiana, for a valuable consideration, to serve 
the obligee as a menial servant for 20 years. Held, that a spe- 
cific performance of the contract could not be enforced; and 
that, upon a writ of habeas corpus, she had a right to be dis- 
charged from custody. Case of Mary Clark, 1 Blackford, 122. 

3. An indenture executed out of Indiana by a negro or mulatto 
is void by the 7th section of the 11th article of the constitution ; 
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and can neither be specifically enforced, nor made the founda- 
tion of an action for damages. Ib. 

4. It is a general rule that covenants for personal service cannot 
be specifically enforced, either at common law or by statute. 
The case of apprentices depends on parental authority ; that of 
soldiers and sailors on national policy. Jb. 

STATUTE. 

1. If an act of a State legislature be in direct opposition to a provi- 

sion of the United States constitution or that of the State, the court 
cannot recognise it as a law. Dawson v. Shaver, 1 Blackford, 
204. 

. From the time a statute is published in print by authority, at 
any place within the State, it takes effect in every part of it, 
unless the act itself otherwise direct. Tredway v. Gapin, 1 
Blackford, 299. 

SURETY. 

1. The surety of an administrator was indebted by note to his 
principal ; and the latter, on a settlement in court, was found 
largely indebted to the estate. The surety, fearing a loss on 
account of his suretyship, refused to pay the note, and gave 
public notice of the circumstance, in order to prevent its assign- 
ment. ‘The note however was assigned, and the holder obtain- 

ed judgment against the maker. Ona bill filed by the surety, 
the judgment was enjoined until he should be secured against 
his liability on the administration bond. Montgomery v. Weir, 

1 Blackford, 226. 

Debt against B, on the joint and several bond of A and B. 
Plea, that B was only a surety, and that the obligee had given 
A before the bond became due, a further time of six months 
for payment, in consideration of A’s agreement to pay him 20 
per cent. per annum interest for delay. Held, on demurrer, 
that the plea was no bar to the action. Braman v. Howk, 1 
Blackford, 392. 

TENDER. 

Upon a quantum meruit, where the defendant pleaded a tender 
and money paid into court, it seems that he is not estopped to 
show a special contract. Downey v. Young, 1 Devereux, 432. 

TENDER AND REFUSAL. 

Goods‘'were sold to be paid for in notes, the vendee agreeing to 
take them back if not good. It was held, that the insolvency 
of the payers authorized the vender to return them immediately ; 
and that upon tender and refusal, he was remitted to his con- 
tract for goods sold. And that the tender was good, although 
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the vender had parted with the notes, and got possession of 
them solely for the purpose of making the tender, under an 


agreement to return them. Bell v. Ballance 1 Devereux, 391. 


TIME, computation of. 


1. 


9 
oe 


It is a general rule, that where the computation of time is to 
be made from an act done, the day in which the act is done 
should be included. Jocobs v. Graham, 1 Blackford, 392. 

In computing time, in the case of a notice to take depositions, 
the day the notice is dated, or that on which the depositions 
were to be taken, must be excluded from the computation. 
Cefret v. Burch, 1 Blackford, 400. 


TRESPASS. 


a 


rh) 


bee 


Trespass vi et armis, is a proper remedy for an injury of which 
the defendant is the immediate cause, though it happened by 
accident or misfortune. Therefore for beating a drum in the high- 
way, where a waggon and team are passing, by which the horses 
take fright, run away and damage the waggon, this action may 
be supported by the owner. Loubz v. Hafner, 1 Devereux, 185. 


. In trespass for killing a slave, an outrage by the slave, less than 


a threatened felony, will justify the killing. Pierce v. Myrick, 
1 Devereux, 345. 


. A person who enters into the possession of and under an equita- 


ble title, with the consent of the legal owner of the fee, acquires 
no estate of any kind or degree in it, and the legal owner may 
maintain trespass quare clausum fregit for an injury to the 
inheritance. Jones v. Taylor, 1 Devereux, 434. 


. If three persons commit a trespass upon property, in the pre- 


sence of the person in possession, their number makes it indict- 
able, although actual force is not used. State v. Simpson, 1 
Devereux, 504. 


. The qualified possession which, by law, the president and trus- 


tees of an incorporated town have in the streets, is not sufficient 
to enable them, for any injury thereto, to maintain an action of 
trespass quare clausum fregit. Conner v. New Albany P. J. 
1 Blackford, 88. 


. In trespass against six persons for an assault and battery, the 


writ was served on only four ; no notice taken of the others in 
the sheriff’s return, and the declaration against them all: Held, 
that the plaintiff might proceed to judgment against those on 
whom the process had been executed. Palmer v. Crosby, 1 
Blackford, 139. 


- Though one or all may be sued in a contract, if joint and sev- 


eral, an intermediate number cannot; nor can the plaintiff 
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enter a non pros, as to any, and proceed against the rest, unless 
one plead something as a personal discharge. But for an assault 
and battery, the plaintiff may sue one, or all, or any number of 
the parties ; and at any time before judgment, he may enter a 
nol pros as to some, and proceed against the others. 1b. 

8. In trespass against several for an assault and battery, the jury 
may find some guilty and others not, but they cannot sever the 
damages as to those found guilty, according to the different 
degrees of guilt. In law, those guilty at all are jointly and 
equally so, and the damages against them must be assessed 
entire. 1b. 

9. So in trespass for taking goods. Ridge v. Wilson, 1 Black- 
ford, 409. 

10. Trespass for an assault and battery and false imprisonment. 
Plea, former recovery and execution against a joint trespasser. 
Held, on general demurrer, that the plea was a bar to the ac- 
tion. Davis v. Scott, 1 Blackford, 169. 

TROVER. 

An act of ownership over personal property, inconsistent with the 
rights of others, is a conversion. ‘Therefore where an admin- 
istrator exposes property of his intestate at public sale, and buys 
it in himself, this is a conversion as to persons having a title to 
the property. Canaway v. Burbank, 1 Devereux, 306. 

TRUST. 

A man cannot hold in trust for himself; therefore where a slave 
was conveyed to A in trust for A for life, with remainders over. 
Held that the whole interest vested in A absolutely, and the 
limitations over could not take effect. Butler v. Godley, 1 
Devereux, 94. 

USURY. 

In the case of a usurious contract, the principal is recoverable 
in Illinois, but no interest. Fugate v. Ferguson, 1 Blackford, 
366. 

VARIANCE. 

1. The words ‘ for value received’ in a sealed note, are not mate- 
rial to its validity, and need not be set out in a declaration 
which does not profess to describe the note in hac verba. 
Crenshaw v. Bullit, 1 Blackford, 41. 

2. Where a promissory note in the French language, is declared 
on as if it were in English, the variance is immaterial. Lam- 
bert v. Blackman, 1 Blackford, 59. 

3. An indictment for perjury alleged that the offence was com- 

mitted on the trial of an issue between A and B, in a suit by 
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the former against the latter. The record of a cause commenc- 
ed by A against B and C, was offered in evidence, in which 
cause C was returned ‘ no inhabitant,’ and an issue was joined 
and tried between A and B. Jield, that there was no material 
variance between the proof and allegation. Strong v. The 
State, 1 Blackford, 193. 

. If an obligation for the payment of money be set out in the 
declaration, without any day of payment being specified, it 
must be considered as payable immediately: and if the obliga- 
tion read in oyer be payable on a day subsequent to its date, 
the variance is fatal on genera] demurrer. Osborne v. Fulton, 
1 Blackford, 233. 

. On an action for a malicious prosecution, the declaration alleg- 
ed that the plaintiff had been arrested on a charge made by the 
defendant of stealing his goods. ‘The defendant’s affidavit be- 
fore the magistrate, did not state to whom the goods stolen be- 
longed. eld, that the variance was not sufficient to exclude 
the affidavit as evidence. Usher v. Whitinger, 1 Blackford, 
250. 


VENDER AND PURCHASER. 


1 


. The declaration of a constable, that the goods offered for sale 
on execution are the property of the execution debtor, and that 
he will sell them as the law directs, is no warranty of title. 
Morgan v. Fencher, 1 Blackford, 10. 


2. If goods purchased at constable’s sale, be taken from the ven- 


dee by virtue of a search warrant, that is no proof they were 
not the property of the execution debtor. Jb. 


3. The title of a purchaser at a sheriff’s sale, takes effect from the 


4 


Gr 


date of the judgment. Smith v. Allen, 1 Blackford, 22. 

. If the purchase money for real estate be payable by instalments, 
the first before the deed is to be made; the second, on the 
same day ; the promise to pay the first instalment is independ- 
ent ; and that'to pay the second and third, dependent. A suit 
lies on the promise to pay the first instalment, without showing 
a previous execution of the title, or offer to execute it ; but not 
on the promise to pay the second or third. Jb. 

. Debt on a sealed note for the payment of money. Special plea, 
that the consideration was that a third person should make to 
the obligor a good title to a tract of land, on or before the day 
on which the note was made payable; and that such third 
person, having no title, neither did nor could on or before or 
after the day make the title. Held, on general demurrer, that 
the plea was good. Muchmore v. Bates, 1 Blackford, 248. 
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It was agreed between A and B that the former should furnish 
the latter with a specified quantity of various enumerated arti- 
cles; and that the latter should pay the former $200 for them 
at a future time. A sued for the money, averring the delivery 
of the kinds of articles agreed for to the value of $200, and 
their receipt by B in full satisfaction of the agreement; but the 
particular quantity of the articles furnished was not stated. 
Held, that the performance of the precedent condition was 
averred with sufficient certainty. Richards v. Carl, 1 Black- 
ford, 313. 


. A sold B a town lot, and gave him a bond conditioned for a 


title on a certain day, as soon as the purchase money should be 
paid. eld, that B’s paying part of the note, taking it up, and 
giving a new note for the residue, was not a sufficient payment 
to entitle him to a conveyance. Huntington v. Coleman, 1 
Blackford, 348. 

A quantity of wheat was delivered by the plaintiff to the de- 
fendants at their mill, to be exchanged for flour. ‘The defend- 
ants put the wheat into their common stock of wheat. The 
mill was afterwards casually destroyed by fire, and the defend- 
ants refused to deliver the flour. /e/d, that the plaintiff had a 
good cause of action. Ewing v. French, 1 Blackford, 353. 


. Covenant on a bond of A, B, and C, conditioned to make a 


lawful title to D for certain real estate. Plea of tender. The 
defendant’s evidence was, that A had tendered to the obligee a 
general warrantee deed for the land, executed by himself and 
wife; and that, before the tender, B had made a general war- 
rantee deed to A for an undivided third part of the land, and C 
had made a similar deed to him for another third part thereof. 
Held, that the deed tendered was insufficient; the obligee being 
entitled to a good title, secured by the covenants of all the 
obligors. Clark v. Redman, 1 Blackford, 379. 


10. An obligation to make a lawful title binds the obligor fora 


perfect title with a general covenant of warranty. Jd. 


11. A purchased of B certain real estate, paid part of the purchase 


money, gave his notes for the residue, and received a title bond. 
B, after obtaining judgment on one of the notes, and becoming 
replevin security on a judgment of record for C, executed to A 
a general warrantee deed. The use of the land for seven years 
was subsequently sold by virtue of an execution on the replevin 
record, and the purchaser recovered possession. On a bill by 
A against B stating these facts, and suggesting the latter’s in- 
solvency, the court, after ascertaining by a writ of inquiry the 
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damages A had sustained by the incumbrance, enjoined the 
judgment to the amount of the assessment and costs. Shelby v. 
Marshall, 1 Blackford, 384. 

. An execution-debtor paid to the sheriff the amount due, ex- 
cept a small balance which could not then be ascertained, and 
promised to pay that when called on. The sheriff afterwards, 
by virtue of the execution, on which $15 25 cents were due, 
without calling on the debtor, sold 100 acres of land, worth 15 
or 20 dollars an acre for $351 and 25 cents. Held, that the 
sale was an abuse of the sheriff’s power, and would be set aside 
by a court of chancery, though a court of law could not inter- 
fere. Reed vy. Carter, 1 Blackford, 410. 


VERDICT. 


Upon a conviction of murder, the proper and formal entry of the 


verdict is, ‘ guilty of the felony and murder in the manner and 
form he stands charged, &c.’ but where the jury thus responded, 
and the entry was ‘ guilty in the manner and form as charged,’ 
the finding was held sufficient, and the prisoner not entitled to 
his clergy. State v. Upton, 1 Devereux, 513. 


WILL. 
A will executed in another State devising lands in Illinois, must, 


conformably to the statute of that State, have two subscribing 
witnesses. Callowell v. Doe, 1 Blackford, 372. 


WITNESS. 


2, 


i) 


6. 


If the attesting witnesses to a bond reside in another State, the 
bond will be received in evidence upon proof of their hand writ- 
ing: Jones v. Corprileo, 1 Blackford, 47. 


. Although a witness has been sworn in chief, examined, and 


cross-examined, yet if it be afterwards discovered at any time 
during the trial, that he is interested, his testimony should be 
struck out. Stout v. Wood, 1 Blackford, 71. 


. A witness, on cross-examination, declared he was not interest- 


ed. Held, that his interest might be afterwards proved by other 
testimony. Jb. 


. The statements of a witness made out of court, contrary to 


what he swears at the trial, concerning facts relative to the 
issue, may be proved to impeach his credit. Secus, if they be 
of irrelevant facts. Shields v. Cunningham, 1 Blackford, 86. 


. If the court below reject such proof, no objection can be made 


in error, unless the record show that the facts were relevant. 
Ib. 

An agreement of B under seal, to build a house for A on cer- 
tain terms, being abandoned, C examined it, and agreed by 
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parol with the latter, in presence of the former, to do the same 
work, and substituted in B’s place as to the terms and stipula- 
tions of that agreement. Afterwards A sued C in special 
assumpsit for a breach of his contract. Held, that B in giving 
testimony relative to the contract between the parties, might 
read to the jury his own previous agreement with the plaintiff, 
although no notice of it had been given to the defendant, nor 
was it specifically referred to in the declaration. McCarty v. 
Osborne, 1 Blackford, 325. 





CHANCERY. 


AGREEMENT. 

1. Where D. agreed with S. to exchange farms with him, and S. 
agreed to pay D. at the rate of $37 50 per acre for the differ- 
ence in quantity between the farms, and D. and S. also at the 
same time entered into an agreement, by which they bound 
themselves to correct any error which should subsequently be 
discovered, as to the number of acres contained in either of the 
farms, upon a survey thereof, provided the correction was made 
by the first day of April then next ensuing ; and D. afterwards, 
but after the said first day of April, caused the two farms to be 
surveyed, and ascertained that there had been an error, as to 
the quantity in the farm sold to S. by D., S. having paid for a 
less number of acres than that farm contained, and S. refused 
to correct the mistake; it was held, that the time mentioned in 
the agreement was not of the essence of the contract, and S. 
was decreed to pay the difference between the estimate and the 
actual number of acres, according to the agreement, together 
with the costs of the suit. Dumond v. Sharts, 2 Paige, 182. 

2. Where a loan is to be repaid by an investment in merchandise, 
for the lender, the merchandise must be estimated at its actual 
cost in specie, or other circulating medium, which is a legal 
tender at the place of payment, and not at its nominal cost in a 
depreciated or fictitious currency. Colton v. Dunham, 2 Paige, 
268. 

3. No person can make a valid contract while he is deprived of 
his reason by intoxication. Prentice v. Achorn, 2 Paige, 30. 

ARREST. 

1. An attachment for the non-payment of costs only, although in 
form a criminal, yet in substance, is a civil proceeding, and a 
VOL. VII.—NO. XIV. 49 
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party will be entitled to the like protection from arrest thereon, 

as on other civil process, during his attendance as a party or 

witness before some court or officer, and a reasonable time to 
go and return. Snelling v. Watrous, 2 Paige, 314. 

. Whether the like protection would be extended to cases, where 
the court can punish by fine and imprisonment upon an attach- 
inent to enforce a civil right or remedy? Quere. 1b. 

ASSIGNMENT OR ASSIGNEE. 

1. Where an absolute assignment of all the assignor’s property 
and choses in action contained a provision, that the assignor 
would, with all convenient speed, make out an inventory of such 
property and choses in action, and which inventory, when made 
out, was to be considered a part of the assignment; it was held, 
that the assignment conveyed a present interest to the assignee, 
and that its taking effect did not depend upon the making out 
of the inventory. Keyes v. Brush, 2 Paige, 311. 

2. If the assignor neglects to furnish the schedule required by the 
assignment, the assignee may file a bill for discovery against 
him, and also to obtain a delivery of the books and securities ; 
and he will also be entitled to an injunction against the assignor, 
restraining him from wasting the property. Jb. 

3. If the assignee becomes insolvent, the assignor may apply for 
the appointment of a receiver to execute the trusts declared in 
the assignment. Jb. 

4. Where an assignee of a patent right sold the same, and at the 
time of the sale exhibited a machine as the one which he then 
supposed to have been patented, but which afterwards was dis- 
covered to be different from the one actually patented, as de- 
scribed in the specification, the deed of assignment and a note 
given for the purchase money, and an accompanying agreement 
in relation to the sale of the patent right, were ordered to be 
delivered up and cancelled; the whole transaction having been 
founded upon a mistake, as to a matter of fact. It was also 
held, that the vendee was not entitled to the damages which he 
had sustained in consequence of such purchase; but that if 
any part of the purchase money had been paid, he would have 
been entitled to have the same refunded. Burrall v. Jewett, 2 
Paige, 134. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

Where the endorsers of an accommodation note lend their names 
to the drawer, without any limitation or restriction, as to the 
manner in which the note is to be used, he has a right to apply 
jt to the payment or security of an antecedent debt ; or to sus- 


[) 











1832. ] Digest of Recent Decisions. — Chancery. 391 


tain his credit in any other way. Grandin v. Leroy, 2 Paige, 
509. 

COMPROMISE. 

Where a person interested in a suit voluntarily compromises the 
the same, without any fraud or imposition practised upon him, 
he cannot be relieved from the compromise, although he shows 
it was not beneficial for him, or shows that he had the right to 
recover in the suit in point of law. Steele v. White, 2 Paige, 
478. 

CONSPIRACY. 

A fraudulent combination to commence suits against a person, 
with the view of extorting money from him, is an indictable of- 
fence, and the persons guilty of it may be punished for a con- 
spiracy. Leggett v. Postley, 2 Paige, 599. 

CONTEMPT. 

1. Where a party was directed to deposite certain books in the 
master’s office, with liberty to the adverse party to inspect and 
take extracts from such parts as related to certain partnership 
transactions, and in obedience to the order, the books were de- 
posited in the master’s office, with the parts thereof, which did 
not relate to the partnership transactions, sealed up, and during 
a temporary absence of the master, the adverse party who was 
inspecting the books, broke open the part which was so sealed 
up, and which contained the private memoranda and remarks 
of the party who deposited the books, in relation to his private 
business transactions, it was held, that this act of the adverse 
party was a contempt of the court. Dias v. Merle, 2 Paige, 
ADA, 

2. Where a party perseveres in his refusal to deliver over property 
to a receiver, the property may be sequestered, and his servants 
and agents, &c. will be prohibited from delivering it to his use 
on pain of contempt. The People v. Rogers, 2 Paige, 103. 

COSTS. 

1. Where a defendant gave notice of his intention to appeal from 
the decision of a vice-chancellor on an interlocutory motion, and 
that he should bring on the hearing of such appeal on the next 
motion day before the chancellor ; and the complainant’s coun- 
sel attended on that day, to oppose the application, but no ap- 
peal was in fact entered, the defendant was charged with the 
costs of opposing. Mechanics’ Bank v. Snowden, 2 Paige, 299. 

2. Where a suit had been commenced at law by the Bank of Ni- 
agara previous to its insolvency, and the receivers of the bank, 
after their appointment, elected to proceed with the suit, and 
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upon the trial, the plaintiffs were nonsuited, it was held, that 
the defendant was entitled to his costs of the suit, down to, and 
including the entering of the nonsuit, out of the fund in the 
hands of the receivers. Camp v. Niagara Bank, 2 Paige, 283. 

3. Where a cause, at the hearing, is directed to stand over for 
want of parties, if the defendant has not made the objection 
previous to that time, neither party ought to have costs, as 
against the other, for extra expense occasioned by that proceed- 
ing. Rogers v. Rogers, 2 Paige, 459. 

4. In a case of great hardship, where the complainants had reason 
to suppose that the conduct of the defendants was fraudulent, 
until they put in their answer, which fully explained the circum- 
stances of the case, the court dismissed the bill without costs. 
Lupin v. Marie, 2 Paige, 170. 

5. Where a bill of interpleader is properly filed, the complainant 
is entitled to his costs out of the fund. Aymer v. Gault, 2 
Paige, 284. 

6. But to entitle the complainant to costs out of the fund, the bill 
of interpleader must have been necessarily filed. And it must 
also have been necessarily and properly filed against all the 
defendants. Badeau v. Rogers, 2 Paige, 209. 

. Where the complainant has actually removed from the State 
with his family, and changed his residence, the defendant is 
entitled to security for costs, although there is a probability that 
the complainant may return at some future day. Gilbert v. 
Gilbert, 2 Paige, 603. 

COURTS, CIRCUIT, OF THE UNITED STATES. 

1. The Circuit Court of the United States alone has jurisdiction 
of suits to recover damages for the infringement of patent rights. 
Burrall v. Jewett, 2 Paige, 134. 

. The act of the 15th February, 1819, extended the jurisdiction 
of the Circuit Courts of the. United States to suits both at law 
and in equity, arising under the patent laws; but it docs not 
render the jurisdiction of those courts exclusive in such cases. 
1b. 

COVENANT. 

1. Where a covenant was contained in a lease, on the part of the 

lessee, to pay all taxes and assessments, which might be imposed 
on the premises by authority derived from the United States 


~ 


fo) 


, 


the State of New York, or from the corporation of the City of 
New York, and an improvement was made by the corporation 
of New York in the opening of La Fayette Place, which took 
a part of the leasehold premises, it was held, that the lessee was 
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chargeable with the amount of the assessment upon the interest 
of the lessor in the premises. Astor v. Miller, 2 Paige, 68. 

. Where a covenant running with the land is divisible in its 
nature, if the entire interest in different parcels of the land 
passes by assignment to separate individuals, the covenant will 
attach upon each parcel pro tanto. Ib. 

. And the assignee of each part will be answerable for his pro- 
portion of any charge upon the land, which was a common bur- 
den upon the whole, and will be exclusively liable for the breach 
of any covenant, which related to that part alone. 1b. 


DEBTOR AND CREDITOR. 
1. An assignment, after the lien of a creditor has attached by the 


_ 


wt 
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filing of a bill, only conveys the property to the assignee subject 
to that lien. Corning v. White, 2 Paige, 567. 


. The judgment creditor, who first files his bill in chancery, obtains 


a priority in relation to the property and effects of the defendant, 
which cannot be reached by execution at law. Jb. 

. A creditor may file his bill to set aside a fraudulent conveyance 
of the real estate of his debtor, as soon as he has obtained a 
judgment, which is alien on the land. The Mohawk Bank v. 
Atwater, 2 Paige, 54. 

. Where there is no allegation of fraud or collusion between the 
complainant and the sheriff, the return of an execution at law 
unsatisfied is sufficient to authorize the filing of a judgment 
creditor’s bill, although the sheriff was told the defendants had 
some interest in property which might be sold on the execution. 
Stoors v. Kelsey, 2 Paige, 418. 


5. Upon a judgment creditor’s bill, the complainant may reach 


the defendant’s interest in the effects of a copartnership, after 
payment of the partnership debts, and satisfying all prior equi- 
ties in favor of his copartners. Eager v. Price, 2 Paige, 334. 
The judgment creditor only acquires a specific lien upon the 
equitable property, which belonged to the defendant at the time 
of filing his bill, or upon the proceeds thereof. If he wishes to 
obtain a priority, as to subsequently acquired property, he must 
file a supplemental bill. Jb. 


. Where a debtor, with the intention of defrauding his creditors, 


executes a conveyance of his property without any valuable 
consideration being paid by the grantee, the conveyance is void, 
as against such creditors, although the voluntary grantee was 
not privy to the fraud. The Mohawk Bank v. Atwater, 2 
Paige, 54. 
. Where R. R. and 1. R., partners, confessed a judgment to W., 
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their brother in law, for $25,000, under which the household 
furniture of R. R., together with other property, was sold, and 
W. at the sale purchased the furniture and left it with R. R., 
and it appeared that the judgment was given to W. to secure a 
debt due him of $2850, and to apply the residue of the said 
judgment, when collected, in paying such of the creditors of R. 
R. and I. R. as R. R. should designate; and the property of 
the firm which could not be reached by execution was assigned 
by R. R. to I. R. in trust to pay himself the costs of executing 
the trust, the expenses of obtaining R. R.’s insolvent’s discharge, 
and the expenses of all suits at law or in equity, and to apply 
the residue in payment of the debts of the firm in the order 
prescribed in a schedule annexed; S., a creditor of R. R. and I. 
R., prosecuted his debt to judgment against them, and issued 
an execution thereon which was returned unsatisfied ; it was 
held, that the judgment to W. was given to defraud creditors, 
and that the assignment from R. R. to I. R. was also fraudu- 
lent and void, as against the creditors of R. R. and I. R., and 
that S. was entitled to receive out of the property so assigned 
the amount of his judgment, with interest, and his costs of suit. 
Sewall vy. Russell, 2 Paige, 175. 


. Where an insolvent debtor assigned all his property to C. in 


trust to pay, in the first place, certain preferred creditors, and 
afterwards to distribute the residue ratably between such of his 
general creditors, as should, within one year from the date of 
that conveyance, accept the provision made therein for them, 
and release him (the insolvent) from all further claims; and D., 
a creditor of the insolvent, did not receive any notice of the 
trust until after the expiration of the one year; but as soon as 
he received such notice, applied to C., the trustee, to be per- 
mitted to accept the provision made by the trust deed, upon a 
compliance on his part with the conditions thereof, and the 
trustee refused such permission; and the insolvent debtor was 
afterwards discharged under the insolvent act, and assigned all 
his interest in the surplus, which by the trust deed was to be 
refunded to him, to K. for the benefit of his creditors generally : 
it was held, that D. had an equitable right to his proportion of 
the trust fund, upon a compliance with the conditions imposed, 
he not having had notice of the trust within the year, and having 
done nothing, since he had such notice, inconsistent with his 
offer to accept of the provision made for him in the trust deed. 
Decaters v. Le Ray De Chaumont, 2 Paige, 490. 


10. Where, under such circumstances, a creditor, in consequence 
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of want of notice, mistake, or accident, was unable to comply 
with the terms prescribed, within the time limited, and who has 
done nothing inconsistent with an acceptance of the provision 
made in his favor, he will be admitted to his share of the fund, 
provided he signifies his election to do so, in a reasonable time. 
1b. 

DEBTORS, INSOLVENT. 

An insolvent may assign his property for the benefit of all his 
creditors, ratably, without depriving himself of the privilege of 
applying for a discharge from imprisonment for debt under the 
statute. Corning v. White, 2 Paige, 567. 

DESCENT. 

1. An unborn child, after conception, is to be considered in esse 
for the purpose of enabling it to take an estate, or for any other 
purpose which is for the benefit of the child, if it should after- 
wards be born alive. Marsellis v. Thalhimer, 2 Paige, 35. 

. But, as it respects the rights of others claiming through the 
child, if it is born dead, or in such an early stage of pregnancy 
as to be incapable of living, it is to be considered, as if it never 
had been born or conceived. Jb. 

3. The party who claims property through the child, is bound’to 
establish the fact that it was born alive; and if the child never 
breathed, there is no legal presumption in favor of the fact. 10. 

DOWER. 

1. A legal jointure, settled upon an infant before marriage, is a 
legal bar of her dower ; and by analogy to the statute, a compe- 
tent and certain provision, settled upon the infant in bar of dower, 
to which there is no other objection but its mere equitable qual- 
ity, is an equitable bar of dower. McCarty v._ Teller, 2 Paige, 
511. 

2. 'To make a mere equitable jointure binding on the infant, the 
provision should be as beneficial to her, and as certain as that 
required in the legal jointure, to constitute a legal bar. 0. 

3 An estate for life, or during the widowhood of the grantee, is 
a base or determinable freehold ; and if an adult actually ac- 
cept such an estate in lieu of dower, it will constitute a legal 
bar ; but if such an estate is settled upon an infant, who has no 
legal capacity to consent to an acceptance of such a qualified 
freehold, it will not bar her dower. 6. 

4. Where the husband entered into an antenuptial contract;with 
an infant and her guardian, by which she was to receive a cer- 
tain annual sum during her widowhood, in lieu of dower, it was 
held, that she was not bound by the agreement, and might dis- 
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affirm the same and claim her dower, after the death of her 
husband. Jb. 


. In a suit at law, if the dowress dies before her right is estab- 


lished, her personal representatives ave no remedy, either for 
costs or for the mesne profits. Johnson v. Thomas, 2 Paige, 
377. 


. If the husband died seized, the death of the dowress, pending 


a suit in this court for her dower, will not deprive her personal 
representatives of the arrears due at the time of her death ; but 
they may revive the suit for the purpose of obtaining such ar- 
rears of dower. Jb. 


. But where the husband did not die seized of the premises, if a 


suit in chancery abates by the death of the complainant before 
her right to dower is established, the personal representatives 
are not entitled to any arrears of dower, and therefore cannot 
revive. Jb. 


EXECUTORS AND ADMINISTRATORS. 


i, 


re) 


° 
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~! 


6. 


An executor or administrator cannot, either at law or in equity, 
set off a demand purchased by him after the death of the testa- 
tor or intestate, against a debt due by the estate to the person 
against whom he held the demand so purchased. Mead v. Mer- 
ritt, 2 Paige, 402. 

An executor cannot set off in chancery an original debt due to 
him personally, against a claim of the defendant on the estate. Ib. 

An executor is entitled to the same preference in applying the as- 
sets in the hands of his co-executor to the satisfaction of his debt 
as the assets in his own hands. Decker v. Miller, 2 Paige, 149. 


. An executor who is indebted to the estate may refuse to pay 


out of such debt a demand claimed against the estate by his 
co-executor, until he is satisfied, that the other assets are insuf- 
ficient to discharge such demand of his co-executor. Jb. 150. 
Where a part only of the executors qualify and accept the trust, 
those who qualify will have full authority without the others to 
execute a power to convey real estate, which is by the will con- 
ferred on the executors named therein. Ogden v. Smith, 2 
Paige, 195. 

Executors who do not prove the will are superseded by the grant 
of letters testamentary or of administration to others; and they 
cannot dispose of any part of the estate until they appear and 
qualify as executors. Jb. 


. Where the power to sell given to executors by the will, is 


special, it can only be exercised in the mode prescribed by the 
executor. Pendleton v. Fay, 2 Paige, 202. 
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8. An executor or guardian may employ a clerk or agent, and 
charge the estate with the expense, where, from the peculiar 
nature or situation of the property, the services of such clerk or 
agent will be beneficial to the estate. Van Derheyden v. Van 
Derheyden, 2 Paige, 287. 

9. In stating the account of an executor or guardian, if the court 
makes annual rests for the purpose of charging him with inter- 
est on the annual balances remaining in his hands, his commis- 
sions on the amount received and actually disbursed during each 
year, may be deducted at each annual rest. 1b. 

EVIDENCE. — 

Where a fraudulent combination is established, the acts and dec- 
larations of any one of the parties thereto may be proved against 
the others. But only such acts and declarations, as constitute 
apart of the res geste ought to be so received. Apthorp v. 
Comstock, 2 Paige, 482. 

FRAUD. 
1. Where the vendee applied to the vender to purchase a lot of 
wild land, and represented to him that it was worth nothing, 
except for the purposes of a sheep pasture, when he knew there 
was a valuable mine on the lot, of the existence of which the 
vender was ignorant, held, that this was such a fraud as would 
avoid the purchase. Livingston v. The Peru Iron Company, 2 
Paige, 390. 

. Although a simple suppression of the truth by one of the par- 
ties to a contract may not be sufficient to authorize a court to 
set it aside, yet, if any thing is said or done to mislead or de- 
ceive the other party to the same, the court will grant relief 
against the contract. Jd. 

3. If the delivery of goods is procured by the fraud of the vendee, 
the title will not pass to him, and the vender can reclaim the 
goods, if they have not passed into the hands of a bona fide 
purchaser. Lupin v. Marie, 2 Paige, 169. 

4. A purchaser, however, from such fraudulent vendee, td secure 

antecedent debts or responsibilities, cannot hold the goods as 

against the vender. Jb. 

So, if the delivery of the goods was conditional, the title does 

not pass until the condition is performed. 10. 

6. But a bona fide purchaser without notice of the fraud will be 
protected, even in the case of a conditional delivery. 1. 

. Where a merchant in good credit who knows himself to be 
insolvent, fraudulently conceals that fact from the vender, and 
purchases goods without intending to pay for them, or for the 
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purpose of assigning them to his confidential creditors, such 
sale may be set aside as fraudulent. 10. 


. Where 8S. owned a farm in the County of Queens, and about 


ten acres in addition, and made an agreement with F’. to ex- 
change with him the ten acres for six acres adjacent to the 
farm, and possession was respectively taken by S. and F.; and 
before the conveyances were executed on this exchange, S. 
mortgaged his farm to G., and by mistake included in the 
mortgage the ten acres instead of the six acres; and the mort- 
gage was foreclosed in chancery in 1825, and the mortgaged 
premises ordered to be sold, and S., who was alone interested 
in the surplus, to be raised on the sale, employed E., an 
auctioneer, to sell the property to pay off the mortgage; and 
the property was exposed for sale and bid in for S.; and E. also 
attended the master’s sale as the agent of S., at which sale a 
map, which had been made of the farm, including the six acres, 
was exhibited, as containing the property to be sold; and the 
property was sold with reference to the map, and for an amount 
much exceeding the mortgage and costs, and H. became the 
purchaser ; and after the sale S. obtained the legal title to the 
six acres; and having received the surplus money and becom- 
ing insolvent, upon a bill filed by H., praying for a decree to 
compel 8. to convey to him the six acres, it was held, that 8S. 
having obtained the whole consideration money for the land, 
including the six acres, under circumstances which amounted 
to a fraud upon H., S. would be considered as a trustee for H., 
and would be decreed to convey to H.the six acres. Howland 
v. Scott, 2 Paige, 406. 


GUARDIAN AND WARD. 


If a guardian ad litem neglects his duty to the infant, whereby 
such infant sustains an injury, the guardian will not only be 
punished for his neglect, but he will also be liable to the infant 
for all the damages he may have sustained. Knickerbacker vy. 
De Freest, 2 Paige, 304. 

It is the special duty of a guardian ad litem to submit to the 
court for its consideration and decision, every question involving 
the rights of the infant affected by the suit. Jb. y 


. Where the guardian entered into a speculation with the husband 


of his ward, who was also an infant, in relation to her estate, 
and obtained a mortgage thereon from both, the court removed 
the guardian from his trust, and ordered the mortgage to be 
delivered up and cancelled. In the matter of Cooper and wife, 
infants, 2 Paige, 34. 
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4. It seems, that the insolvency of the guardian and of one of his 
sureties, is also a sufficient reason for the removal of the guardian. 
Tb. 

HEIRS AND DEVISEES. 

1. Debts due by the testator are equitable liens upon his estate, in 
the possession of his heirs or devisees, prior in time to judg- 
ments recovered against them for their individual debts. Mor- 
ris v. Mowatt, 2 Paige, 586. 

2. But the judgment creditors of the heirs or devisees have a right 
to ask for the application of the personal estate, in the first 
place, to the satisfaction of the debts due by the testator, or that 
they be substituted in the place of the creditors of the testator, 
as to such personal estate. Jb. 

3. Where a devisee of an insolvent had a mortgage, which was a 
prior lien on the premises devised, and she entered on the pre- 
mises as devisee, and received the rents and profits thereof, held, 
that as between her and the creditors of the testator, she was 
bound to account for the rents and profits, and to allow them in 
part payment of the mortgage. Chalabre v. Cortelyou, 2 Paige, 
605. 

HUSBAND AND WIFE. 

1. If the wife is entitled to the income of property bequeathed to 
her separate use during coverture, and the husband obtains 
possession of it for the purpose of the trust, he will be decreed 
to pay to her the income. Collins v. Collins, 2 Paige, 9. 

2. Cohabiting with the wife, after a knowledge that she has been 
guilty of adultery, will be such a condonation or forgiveness of 
the offence, as to bar the suit for a divorce. Wood v. Wood, 2 
Paige, 109. 

3. Forgiveness of the injury by implication from the fact of co- 
habitation, ought not to be held a strict bar in all cases against 
the wife, as she is, to a certain extent, under the control of her 
husband. Jb. 

4. A feme covert cannot file a bill against her husband in her 
own name, except in the single case of a bill to obtain a divorce 
on the ground of adultery. 1b. 454. 

. A bill to obtain a separation merely must be filed in the name 
of the next friend of the wife; and if it is not so filed, the de- 
fendant may demur. Jb. 

. On a bill for a divorce, if the wife is an infant, she must pros- 
ecute or defend by her next friend or guardian. Jb. 108. 

A marriage merely voidable is valid for all civil purposes, until 
its nullity has been pronounced by the proper tribunal; but by 
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the common law, the sentence of nullity, when pronounced, 
renders the marriage void from the beginning. Perry v. Perry, 
2 Paige, 501. 


. Upon a bill filed by the husband against the wife for a divorce, 


upon the ground of adultery, the husband, upon the application 
of the wife, will be ordered to pay her a gross sum to defray the 
expenses of her defence, and also a reasonable sum for alimony 
during the pendency of the litigation, although affidavits are 
presented on the part of the husband, showing the guilt of the 
wife. Osgood v. Osgood, 2 Paige, 621. 


. But the application of the wife for an allowance, to enable her 


to make her defence, and for alimony, will be denied, unless 
she denies, in her petition, on oath, the truth of the charge of 


adultery, or shows therein some valid defence to the husband’s 
suit. Jb. 


10. Where the wife has no separate estate, no decree can be made 


against her, in favor of her husband for costs. Wood v. Wood, 
2 Paige, 454. 


INFANT. 


1. 


() 


or 


Where a bill is filed on behalf of an infant by his next friend, 
the infant cannot be personally charged with the costs, unless, 
when he arrives at 21, he adopts the proceeding, and elects to 
prosecute the suit. Waring v. Crane, 2 Paige, 79. 


. Where the suit is terminated before the infant becomes of age, 


the next friend will be chargeable with the costs, unless there 
be a fund belonging to the infant under the control of the court, 
and it appears that the suit was brought in good faith, and with 
a bona fide intention to benefit the infant; in which case the 
court may direct the costs to be paid out of the fund. Jd. 


. If the suit was improperly brought, and the infant, when he 


arrives at 21, elects to abandon it, he may apply for a reference 
to ascertain the fact, and the bill will then be dismissed with 
costs, to be paid by the next friend. Jb. 80. , 

3ut if the suit was properly instituted for the benefit of the 
infant, and at 21 he elects to abandon it, he must, upon the 
dismissal of the bill, pay the costs of his next friend, as well as 
those of the adverse party. Jb. 

Where D., in April, 1818, sold land to B., an infant, and the 
infant, upon the execution and delivery of the deed to him, gave 
to D. a bond and mortgage upon the premises for the purchase 
money; and the deed and mortgage were both duly acknow- 


ledged and recorded, and one half of the purchase money was 
paid to D. by B. at the time of the purchase; and B., the infant, 
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immediately went into possession of the premises, and continued 
in possession until after he arrived at the age of 21 years, and 
then sold the same to R., who conveyed them again to other 
persons; and all the purchasers had full knowledge of the 
mortgage, which was assigned by D. to L. in 1819; it was 
held, that the mortgage was a legal charge upon the land, and 
that if the premises did not sell for a sum sufficient to discharge 

the amount due upon the mortgage, with the costs of the suit, B. 

would be liable to pay the balance. Lynde v. Budd, 2 Paige, 191. 

It is a sufficient ground to authorize a sale of an infant’s pro- 

perty, that it is held in common with adults, and that the value 

of the estate is small, in comparison with the expense of a par- 
tition suit, to which it must otherwise be subjected. In the 

matter of G. and E. Congdon, infants, 2 Paige, 566. 

INJUNCTION. 

1. Wherever the court of chancery has power to make an order, 
in consequence of possessing jurisdiction over the subject mat- 
ter of the suit or proceeding, and which a person is bound to 
obey, in consequence of his being either actually or construc- 
tively a party to the suit, it may enforce obedience to such order 
by the process of injunction founded upon a petition merely, 
although no bill has been filed against such person. In the 
matter of Hemiup, 2 Paige, 317. 

2. It is not the practice to allow an injunction, affecting the 
rights of a party who has appeared, on an ez parte application 
to the court upon a supplemental bill ; but regular notice of the 
application should be given to such party. Bloomfield v. Snow- 
don, 2 Paige, 355 


6. 


- 


3. If a temporary injunction is necessary to prevent irreparable 
injury, before regular notice of the application can be given for 
a general injunction, the court will grant an order to show 
cause, and allow such temporary injunction in the mean time ; 
but the temporary injunction falls of course, if the order to show 
cause is not made absolute. Ib. 

INTEREST. 

1. Where upon a loan of money, a premium or profit beyond the 
legal rate of interest is either directly or indirectly secured to 
the lender, the loan will be usurious, unless it is attended by 
some contingent circumstances, which subject the money lent 
to evident hazard. Colton v. Dunham, 2 Paige, 267. 

2. A mere nominal contingency, attended by no real hazard of 


the principal of the money lent, will not divest the transaction 
of its usurious character. Jb. 
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3. Merchants can by agreement prescribe the mode of charging 


and crediting interest, upon the several items in running accounts 
between them, provided the mode adopted is not intended to be, 
and is not in fact, a cover for usury. Hart v. Dewey, 2 Paige, 
207. 


JURISDICTION. 


1. After a defendant has answered a bill in chancery, and submit- 
ted himself to the jurisdiction of the court without objection, it 
is too late to insist that the complainant has a perfect remedy at 
law, unless the court of chancery is wholly incompetent to grant 
the relief sought by the bill. Grandin v. LeRoy, 2 Paige, 509. 


~ 


2. Where there is a conveyance of a farm, and a turnpike road 


passes across the farm, and the road is not excepted from the 
conveyance, the purchaser has no remedy in chancery for a 
compensation for the land covered by the road: his remedy, if 
any, is at law upon the covenant of seizin. Dumond v. Sharts, 
2 Paige, 182. 


3. The court of chancery has no general jurisdiction over its 


suitors, to compel them to pay cost due to their solicitors, or 
counsel. Lorrilard v. Robinson, 2 Paige, 276. 


4. The client may apply to the court for the taxation of his solici- 


~ 


6. 


tor’s bill, and for a stay of the proceedings at law thereon, upon 
an undertaking to pay what shall be found due; and in such 
cases, the court of chancery may compel the client to perform 
such undertaking. Jb. 

. Where a deed is alleged to be a forgery, and has been impro- 

perly certified, as duly proved and recorded, the court of chan- 

cery may take jurisdiction of the cause, for the purpose of set- 
tling the title to a large tract of land, and to prevent a multipli- 
city of suits. But in such a case, it is proper to submit the 
question, as to the genuineness of the deed, to a jury under the 

direction of the court. Apthorp v. Comstock, 2 Paige, 482. 
Although the court of chancery, in the exercise of a sound dis- 

cretion, may decide matters of fact, without the intervention of 

a jury ; yet, if important rights are depending on mere questions 

of fact, it may be proper to award a feigned issue for the trial 

of such questions of fact. Jb. 

. Where a party is within the jurisdiction of the court, and the 
court acquires jurisdiction of his person, it may, although the 
subject matter of the suit is situated elsewhere, by injunction 
and attachment, compel him to desist from commencing a suit 
at law, either in this state or in any foreign jurisdiction; and may 
also in the same manner compel him to execute a conveyance 
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or a release in such form, as is necessary to transfer the legal 

title to the property in question, according to the laws of the 

country where the same is situated, or as will be sufficient to 
bar an action in any foreign tribunal. Mead v. Merrit, 2 Paige, 

402. 

Whether the court of chancery has power to direct the appli- 
cation of real property, situated without the jurisdiction of the 
court, in payment of a judgment recovered in one of the state 

courts? Quere. Mitchell v. Bunch, 2 Paige, 606. 

9. If the person of the defendant is within the jurisdiction of the 
court, the court has jurisdiction as to his property, situated 
without such jurisdiction. Jb. 

10. And the jurisdiction is exercised by compelling the defendant, 
either to bring the property in dispute within the jurisdiction of 
the court, or to execute such a conveyance or assignment there- 
of, as will be sufficient to vest in the grantee or assignee the 
legal title to, as well as the possession of, the same, according 
to the laws of the place where the property is situated. Jb. 

11. Where one person conveyed land to another for the purpose 
of opening a street in the city of New York, and there was no 
other consideration for the conveyance, but the benefit which 
the grantor was to derive from the opening of the street, and by 
subsequent events, beyond the control of both parties, the street 
could not be opened, a reconveyance of the land was decreed. 
Quick v. Stuyvesant, 2 Paige, 84. 

12. If a deed or obligation is sought to be enforced, in an event 
not foreseen or provided for by the parties, and contrary to their 
original intention, a court of equity will interfere to prevent 
such injustice. Jb. 


D 


13. Where, from any defect of the common law, want of foresight 
of the parties, or other mistake or accident, there would be a 
failure of justice, it is the duty of a court of equity to supply the 
defect and furnish the remedy. Jb. 

14. The court of chancery will not entertain jurisdiction of a 
cause, upon the ground, that the complainant, by mistake, inter- 
posed a plea in a suit at law, which did not cover his defence 
to such suit, where, by the ordinary practice of the court in 
which such suit was pending, he would have been permitted to 
amend. Graham v. Stagg, 2 Paige, 321. 

15. Although the same facts, which will in equity discharge a 
surety, on a simple contract, may be pleaded, as a defence to an 
action against him in a court of law ; yet as the court of chan- 
cery had originally the exclusive jurisdiction in such cases, it 
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will not relinquish its jurisdiction, because the complainant may 


now have an adequate remedy at law. Sailly v. Elmore, 2 
Paige, 497. 


LEGACY. 


1. Where specific chattels, not necessarily consumed in the use, 
are bequeathed for life with a limitation over, the practice is to 
require from the first taker an inventory of the goods, specifying 
that they belong to him for the particular period only, and 
afterwards to the person in remainder. And security is not 
required from the first taker, unless there is danger that the 
articles will be wasted, or otherwise lost to the remainder man. 
Covenhoven v. Shuler, 2 Paige, 123. 

2. If there is a general bequest of a residue for life with remainder 
over, although it includes articles, which are consumed in the 
using, the whole must be sold and converted into money, and 
the proceeds invested, and the interest only is to be paid to the 
legatee for life. 1b. 

3. Where land is devised subject to the payment of legacies, and 
the devisee dies before payment, the legatees have a specific 
lien upon the income of the land after his death, as well as 
upon the land itself, and their legacies must be paid out of the 
same, in preference to the creditors and legatees of such devisee. 
Hallett vy. Hallett, 2 Paige, 15. 


4. If the estate and the income, which accrued after the death of 


the devisee, should prove insufficient for the payment of the 
legacies, the balance, to the extent of the rents and profits re- 
ceived by the devisee in his life time, will constitute a debt 
against the residue of his estate, to be paid in a due course of 
administration. Ib. 

5. Where the legatees seek a sale of the estate to satisfy the lega- 
cies charged thereon, the devisee or his heirs cannot require 
them to litigate a claim of third persons, which, if valid, is 
paramount to the title under the will of the devisor. 6. 

6. In such cases, the right acquired under the will, whatever it 
may be, must be sold subject to all paramount claims. 0. 


LIEN. 


A judgment, as soon as it is docketed, becomes, at law, a general 
lien on all the real estate of the debtor, not only as against him- 
self, but also as against all other persons, deriving title through 
or under him subsequent to such judgment. Morris v. Mowatt, 
2 Paige, 586. 

LIMITATION, Statute of. 

The statute of limitations may be interposed against legacies, if 
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not charged upon the land, as well in equity as at law. Souzer 
v. De Meyer, 2 Paige, 574. 

LUNATICS. 

1. The statute gives the court of chancery the exclusive care and 
custody of the persons and estates of idiots, lunatics, and habit- 
ual drunkards; and all contracts made by them, and all gifts 
of their property or effects, after the actual finding of an inqui- 
sition declaring their incompetence, are actually void. L’ Amo- 
reux v. Crosby, 2 Paige, 422. 

2. The inquisition is only prima facie evidence of the invalidity 
of an act done by the lunatic or drunkard before the issuing of 
the commission, but which is overreached by the finding of the 
jury. Jb. 

3. It is a contempt of the court for a person to interfere with the 
property of a lunatic, &c., after he is informed of the institution 
of proceedings to declare his incompetence. 10. 

4. Courts never enforce executory contracts against infants or 
lunatics, except such éontracts, as are for necessaries furnished. 
Loomis v. Spencer, 2 Paige, 153. 

5. But where an infant or lunatic has received the benefit of pro- 

perty sold to him in good faith, by a party who had no know- 

ledge of his incapacity to contract, and where no advantage has 
been taken of his situation, a court of equity will not interfere 
to set aside the contract. Jb. 

Where the creditor of a lunatic, on the sale of property to the 

latter in good faith, has obtained a legal security, the court of 

chancery will not deprive him of such security, without restoring 
to him so much as the estate of the lunatic has been actually 
benefited by the sale. Jb. 

MASTER’S SALE. . 

1. Where the master, who was directed to sell mortgaged pre- 

mises under a decree, had written instructions from the com- 

plainant’s solicitor not to sell the premises for a less sum than 
$2600, the amount of the debt and costs, but through ignorance 
of his duty the premises were sold for $1000 less, to purchasers, 
who were informed of the instructions at the time of the sale, 
and before they paid their bid, the court ordered a resale of the 
property. Requa v. Rea, 2 Paige, 339. 
Where the purchasers took possession of the property and 
made improvements thereon, after being informed by the master 
that the facts would be submitted to the court, and without 
waiting for the confirmation of the report of sale, it was held, 
VOL. VII.—NO. XIV. 51 
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or 


that they were not entitled to indemnity for such improvements. 
Ib. 


. Where a person becomes a purchaser under a decree of the 


court of chancery, he submits himself to the jurisdiction of the 
court in the suit in which the decree was made, as to all mat- 
ters connected with the sale, or relating to him in the character 
of purchaser. Jb. 

A purchaser at a master’s sale is bound to complete the pur- 
chase, where the vender shows a prima facie title, against which 


there are no reasonable grounds of suspicion. In the matter of 
Thomas Browning, 2 Paige, 64. 


. Where a purchaser at a master’s sale purchases under the 


assurance, given at the time, that he is to receive a perfect title, 
if such title cannot be given, he will not be compelled to com- 
plete the purchase. Morris v. Mowatt, 2 Paige, 586. 


MORTGAGE. 


1. 


re) 


or 


6. 
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Where lands belonging to several persons are covered by a 
mortgage given by the person from whom they derive their titles, 
the several parcels must be sold, to satisfy the mortgage, in the 
inverse order of their alienation. Gouverneur v. 


Lynch, 2 
Paige, 300. 


. The first purchaser from the mortgager has the prior equity, 


although the consideration was not actually paid, until after other 
portions of the lands had been purchased and paid for. Jb. 


. If a vendee is in possession of lands, under a contract to pur- 


chase, a subsequent purchaser or mortgagee has constructive 


notice of his equitable rights, and takes the land subject to his 
prior equity. Jb. 


. Ifa part of the purchase money remains unpaid at the time the 


mortgage is recorded, such mortgagee will have an equitable 
lien upon the land to the extent of the unpaid purchase money. 
1b. 

A mortgagee of leasehold premises, who has never been in 
possession, or in the receipt of the profits of the estate, is not 
liable to an action upon the covenants contained in the lease, 
as the assignee thereof. Astor v. Miller, 2 Paige, 68. 

A mortgagee out of possession has, both at law and equity, only 
a chattel interest in the mortgaged premises; and the mortga- 
ger, for every substantial purpose, is the real owner. Jb. 


. If a mortgage, while in the hands of the mortgagee, is not a 


valid lien on the property, it will not be valid in the hands of 


the assignee of such mortgage. Pendleton v. Fay, 2 Paige, 
202. 
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. Before foreclosure, a mortgagee cannot maintain ejectment to 
recover possession of the mortgaged premises, and he has no 
interest in such premises, which can be sold on execution; and 
before an entry under his mortgage, he is not bound by a cove- 
nant running with the land, as an assignee of the mortgager. 
Morris v. Mowatt, 2 Paige, 586. 


NE EXEAT REPUBLICA. 


1 


» 


~ 


5 


« 


6. 


4 


. A writ of ne exeat is now resorted to, merely for the purpose of 
obtaining equitable bail. Mitchell v. Bunch, 2 Paige, 606. 

. Whenever the defendant intends leaving the state, the com- 
plainant, upon producing evidence of such intention, and of his 
equitable claims against him, has a right to this equitable bail. 
Tb. 

. It isa matter of course to discharge a ne exeat, upon the par- 
ty’s giving security to answer the complainant’s bill, where a 
discovery is necessary, and to abide such order and decree as 
may be made in the cause, and to render himself answerable to 
the process of the court, which may be issued to enforce its per- 
formance. Jb. 

. As a general rule, a ne exeat is issued only for an equitable 
demand. Ib. 

. But in case of a bill filed for an account, it may be granted, 

although the defendant might have been arrested at law, this 

being a case, where the courts of chancery and law have a con- 
current jurisdiction. Jb. 

A ne exeat may be granted in a suit between foreigners, and 

in respect to demands arising abroad. Jb. 


7. But where a judgment debtor has been sued upon the judgment, 


in the circuit court of the United States, sitting within the state, 
and held to bail in such suit, and a bill has also been filed 
against him in the court of chancery, to obtain the payment of 
such judgment, and a ne exeat issued thereon, against the de- 
fendant, the ne exeat will be discharged, unless the complain- 
ant elects to release the defendant from his arrest and bail in 
the circuit court of the United States. Jb. 607. 


NOTICE. 
A purchaser, wherever he has sufficient information to put him on 


inquiry, in equity, is considered as having notice; and in such a 
case, he will not be deemed a bona fide purchaser. Pendleton 
v. Fay, 2 Paige, 202. 


PARTIES. 


1 


. Where there is an absolute assignment of a chose in action, and 
the assignor claims no interest therein, he is not a necessary 
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party to a bill filed to recover the amount due. Ward v. Van 
Bokkelen, 2 Paige, 289. 


. The assignee of a chose in action is now considered the real 


party to the suit, as well at law, as in equity ; and the defendant 
may plead and give in evidence any matter,of defence, which ex- 
ists in his favor against the assignee. 1b. 


. Where the vender is dead, all his heirs at law should be parties 


to a bill, to set aside the sale on the ground of fraud upon the 
part of the vendee. Livingston v. The Peru Iron Co. 2 Paige, 
390. 

No persons are parties, as defendants in a bill in chancery, ex- 
cept those, against whom process is prayed, or who are specifi- 
cally named and described as defendants in the bill. Verplanck 
v. The Mercantile Insurance Co. 2 Paige, 438. 


. Where there was no prayer of process against a corporation by 


its corporate name, but only against the officers thereof, and the 
corporation was not described in the bill, as being a party thereto, 
held, that the corporation was not before the court, as a party to 
the suit. Jb. 

Where a debtor failed and conveyed all his property to assign- 
ees, in trust to pay certain specified debts, and to divide the 
surplus or so much thereof, as should be necessary among such 
of his other creditors, as should come in under the assignment 
and release him from their debts, and to reassign the residue to 
the debtor, and a number of the creditors came in under the 
assignment and complied with the condition, it was held, that 
the debtor could, not file a bill against his assignees, for an 
account of the trust property, without making the creditors, who 
came in under the assignment, and those, whose debts were 
specially provided for and which remained unpaid, parties to the 
suit. Mitchell v. Lenox, 2 Paige, 280 


. A person is a necessary party to a suit, when no decree in rela- 


tion to the subject matter of litigation can be made, until he is 
properly before the court as a party, or where the defendants in 
the suit have such an interest in having such person before the 
court, as would enable them to make the objection if he were 
not a party. Bailey v. Inglee, 2 Paige, 278. 

A defendant may in some cases be a proper party to a suit, 
although he is not a necessary party; as in the case of a fraud- 
ulent assignment of a trust fund, where the cestui que trust may, 
at his election, either proceed against the trustee alone, or may 
join the fraudulent assignee in the same bill. 1. 


The rule, that all persons materially interested in the subject 
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matter of the litigation should be made parties to the suit, may 
be dispensed with, when it becomes extremely difficult or incon- 
venient. Hallett v. Hallett, 2 Paige, 15. 

10. But it cannot be dispensed with, where the rights of persons, 
not before the court, are so inseparably connected with the 
claims of the parties litigant, that no decree can be made with- 
out impairing the rights of the former. 6. 

11. In such cases, if the fund is in court, or under the exclusive 
control of the parties actually before the court, it will be sufli- 
cient for any of the parties having a separate claim upon the 
fund, to file a bill in behalf of themselves and all others, who 
may elect to come in under the decree. Ib. 

12. It seems, that one residuary legatee may file a bill in behalf of 
himself and all others standing in the same situation, and that 
it is not necessary to make them all actual parties to the suit. 
Ib. 

PARTITION. 

1. A party, who has merely a future contingent interest m an 
undivided share of real estate, cannot sustain a suit for a parti- 
tion of the property. Striker v. Mott, 2 Paige, 387. 

2. A mere reversioner, without the concurrence of any of the 
owners of the present interest in the premises, has no right to 
file a bill for partition. Jb. 

3. But a reversioner is a necessary party, where a bill is filed by 
a person, who is owner of an undivided share of the reversion, as 
well as of an undivided share of the present interest in the pro- 
perty. Ib. 

4. The reversioner is also a necessary party, where the suit is 
brought by the owner of an undivided share of the premises for 
life, or of any other particular estate in the same, and some of 
the other parties own the residue of the premises in fee. Jd. 

PARTNERSHIP. 

1. As a general rule, each one of the members of a copartnership 
has an equal right to the possession of the partnership effects, 
and to collect and apply them in satisfaction of the debts of the 
firm. * Law v. Ford, 2 Paige, 310. 

. Where either partner has a right to dissolve the partnership, 
and the articles of copartnership do not provide for the settle- 
ment of the concern, upon a bill filed for that purpose, by one of 
the partners, the appointment of a receiver is a matter of course. 
Ib. 

3. The creditors of a partnership have an equitable right, to pay- 

ment out of the partnership effects, in preference to the creditors 
of the individual partners. Deveauy. Fowler, 2 Paige, 400. 


9 
oo 
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4. 


Where, on the dissolution of a copartnership existing between 
D. and F., D. agreed with F. that F. should take all the stock 
and effects, and pay all the debts due by the firm, and afterwards 
I’. became insolvent, and threatened to dispose of all the partner- 
ship property, and appropriate the same to his own individual 
use, leaving the debts unpaid, upon a bill filed for that purpose, 
an injunction was granted, restraining F’. from disposing of the 
partnership property in a different manner, from that stipulated 
in his agreement with D. Jb. 


. Where the administrator of a deceased partner assigned all his 


interest in the partnership effects to the survivor, under an agree- 
ment, that the latter should discharge all the debts of the firm, 
it was held, that this assignment and agreement did not destroy 
the lien or equity, which existed in favor of each partner, on the 
dissolution, to have the partnership property applied to the pay- 
ment of the partnership debts. 0. 


PATENTS. 


1. 


i) 


If the specification annexed to a patent is sufficiently explicit 
to enable a skilful mechanist, without any other aid, to construct 
the patented invention, the patent will not be void, although 
some of the minor details of the machine should not be set forth 
at large. Burrall v. Jewett, 2 Paige, 134. 


. But the patent is void, if the machine will not answer the purpose 


for which it was intended without some addition, adjustment or 
alteration, which had not been discovered or invented at the 
time the patent was issued. Jb. 


. Where a patent is granted for an improvement in machinery, a 


drawing of the improvement, as well as a specification, is re- 
quired. Jb 


PLEADINGS. 


a 


ro) 


To sustain a bill of discovery filed in aid of a defence at law, 
the complainant must show, in his bill, that the discovery prayed 
for is material to his defence at law, and also, that his defence 
at law cannot be established by the testimony of witnesses, or 
without the aid of the discovery which he seeks. Leggett v. 
Potsley, 2 Paige, 599. 


. A discovery will not be allowed merely to guard against antici- 


pated perjury, in asuitatlaw. J. 


. The object of a bill of interpleader is to protect a complainant 


standing in the situation of an innocent stake holder ; and where 
a recovery against him by one claimant of the fund might not 
protect him against a recovery by another claimant. Badeau 
v. Rogers, 2 Paige, 209. 
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4. It is not necessary to file a bill of interpleader, where the holder 
of the fund is already a party to a suit in chancery, brought by 
one claimant against the other to settle the right to the fund in 
his hands. Jb. 

5. Bills of interpleader should not be filed, except in cases, where 
the complainant can in no other way be protected from an 
unjust litigation in which he has no interest. Bedell v. Hoffman, 
2 Paige, 199. 

. An original bill cannot be sustained, either by the parties or 
privies to a former suit for an injunction to restrain proceedings 
under adecree in such suit. Dyckman v. Kernochan,2 Paige, 
26. 

7. A bill may be framed witha double aspect, where it is doubtful 
what relief the complainant is entitled to on the facts of his case. 
Colton v. Ross, 2 Paige, 396. 

8. In such case, the relief prayed for may be in the alternative ; 

but it must be consistent with the case made by the bill. Jb. 

. Where the case, made by the bill, entitles the complainant to 
one of two kinds of relief, but not to both, the prayer should be 
in the disjunctive. Jb. 

10. So, if it be doubtful, whether the facts of the case entitle him 
to the specific relief prayed for, or to relief in some other form, 
his prayer concluding for general relief should be in the dis- 
junctive. Ib. 


ss 
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11. In such case, although the complainant should not be entitled 
to the relief specifically prayed for, he may, under the general 
prayer, obtain any other specific relief, consistent with the case 
made by the bill. Jb. 

12. But where the complainant prays for particular relief, and for 
other relief in addition thereto, he can have no relief incon- 
sistent with such particular relief, although it should be founded 
upon the bill. J. 

13. Where the surviving complainant is insolvent, the defendant, 
who had demands against the deceased and surviving com- 
plainants jointly, will be permitted to file a cross bill in the 
nature of an original bill, against the surviving complainant and 
the personal representatives of the deceased complainant, and 
the proceedings in the original suit will be stayed, until the cross 
suit is in readiness for a hearing. Brown v. Story, 2 Paige, 594. 

14. In a suit for a specific performance of a contract in relation to 
land, if the bill states that an agreement was made, on demurrer 
to the bill, the contract will be presumed to have been reduced 
to writing and signed by the parties, or their agents, unless the 
contrary appears. Corzine v. Graham, Paige, 17% 
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15. A defendant cannot plead and answer, or plead and demur, 
as to the same matter. Souzer v. De Meyer, 2 Paige, 574. 

16. If he answers, as to those matters which by his plea he has 
declined to answer, he overrules the plea. Jb. 

17. If the defendant is willing to give the discovery sought by the 
bill, and has a defence which might be pleaded in bar, he will 
have the full benefit of such defence, if he sets it up, and insists 
upon it in his answer. J. 

18. Where the complainant sets up equitable circumstances in his 
bill, in anticipation of a plea and to defeat the same, the de- 
fendant must support his plea by an answer, as to those equitable 
circumstances, in addition to the general denial thereof in the 
plea. Jb. 

19. If the answer admits, or does not fully deny, such equitable 
circumstances, they may be used on the argument to falsify the 
plea. Jb. 

20. If a plea is bad in form only, but good in substance, as to the 
whole or any part of the relief sought by the bill, and was not 
put in in bad faith, it will be permitted to stand as a part of the 
defendant’s answer, or the defendant will be permitted to insist 
on the same matters in his answer. Jb. 

21. A plea will be overruled if it does not set forth any new mat- 
ter, although the objection raised by it would have been valid, if 
it had been urged by way of demurrer to the bill. Cozine v. 
Graham, 2 Paige, 178. 

22. The mere pendency of a suit in a foreign court, or in a court 
of the United States, cannot be pleaded in abatement, or in bar 
to a suit for the same cause, ina State court. Mitchell v. Bunch, 
2 Paige, 606. 

23. Where the complainant has omitted to bring before the court 
persons, who are necessary parties, but the objection does not 
appear upon the face of the bill, the proper mode of taking 
advantage of it, is by plea or answer. Mitchell v. Lenox, 2 
Paige, 280. 

24. A defendant cannot be compelled to answer a charge in the 
complainant’s bill, which if true would subject him to an indict- 
ment or a criminal prosecution. Legget v. Postley, 2 Paige, 
599. 

25. The complainant is entitled to an answer to every fact charged 
in the bill, the admission or proof of which is material to the 
relief sought, or is necessary to substantiate his proceedings and 
make them regular. Davis v. Mapes, 2 Paige, 105. 

26. An answer should regularly be signed and sworn to, but the 
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signature and oath may be waived by the complainant, and the 
filing of a replication is evidence of such waiver. The Fulton 
Bank v. Beach, 2 Paige, 307. 

PRACTICE. 

1. If a defendant is absent from home, and no person can be 
found at his place of abode, a subpeena may be served at his 
store, or place of business, by delivering the same to his clerk 
or servant. Smith v. Parke, 2 Paige, 298. 

2. After both the original and cross suits are at issue, or in a 
situation to be heard, the complainant in the cross suit may 
have an order, that they be heard together. White v, Buloid, 2 
Paige, 164. 

3. But the delay of the complainant in the cross suit will not be 
permitted to delay the hearing of the original cause. Jb. 

4. A bill cannot be amended, by inserting therein facts known to 
the complainant at the time of filing the bill, unless some excuse 
is given for the omission. Whitmarsh v. Campbell, 2 Paige, 
67. 

5. It is a matter of course to allow the complainant to inspect the 
books and papers of the defendant, referred to in his answer, 
and thus made a part thereof. And the defendant may be 
compelled to produce them within a reasonable time, although 
they are in the hands of his agent in a foreign country. Eager 
v. Wiswall, 2 Paige, 369. 

6. Where the defendants in a suit are not personally served with 

process and do not appear, a reference must be made to a mas- 

ter to take proof of the facts and circumstances stated in the 
bill, before a decree can be made. Aymer v. Gault, 2 Paige, 

284. 

Where a party is examined as a witness between other parties 
in the suit, he is always examined subject to all just exceptions, 
and if he is interested, the objection may be taken at the hear- 
ing, although it has not been previously made. The Mohawk 
Bank v. Atwater, 2 Paige, 54. 

8. But in ordinary cases the objection to a witness must be made 

at the time of his examination, or before the closing of the 

proofs in the cause. Jb. 

Where the court of chancery directs an action to be brought, 
although particular directions are given, the parties in other 
respects are left to their legal rights, and the application for a 
new trial, in such a case, must be made to the court of law, in 
which the action is brought, and subject to the rules which 
VOL. VII.—NO. XIV. 52 
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govern such court in other cases. Apthorp v. Comstock, 2 
Paige, 482. 

10. If a cross bill is taken as confessed, it may be used, as evi- 
dence against the complainant in the original suit, on the hear- 
ing, and will have the same effect, as if he had admitted the 
same facts in an answer. White v. Bulvid, 2 Paige, 164. 

11. On a reference to a master to settle the rights of the defend- 
ants in a bill of interpleader, as between themselves, the court 
will give them the benefit of a discovery, as against each other, 
if they, or either of them, desire it. The President, Directors, 
and Company of the City Bank v. Bangs, 2 Paige, 570. 

12. If an answer is insufficient, the complainant must raise all his 
objections to it in the first instance, and he will not be permit- 
ted to make any objections to the second answer, which were 
not raised by exceptions to the first. Eager v. Wiswall, 2 
Paige, 369. 

13. If a bill of interpleader is ripe for a decision, as between the 
defendants, as well as between them and the complainant, the 
court settles the conflicting claims of the parties, and makes a 
final decree on the first hearing. The President, Directors, 
and Company of the City Bank v. Bangs, 2 Paige, 570. 

14. Where a bill is filed by a creditor or for the payment of a 
particular legacy, if the defendant admits a sufficiency of assets, 
a decree for the payment may be made without any general 
account of the estate, or notice to the other creditors or legatees. 
Hallet y. Hallet, 2 Paige, 15. 

PRINCIPAL AND SURETY. 

A surety will be discharged by any arrangement between the princi- 
pal debtor and the creditor, which operates as a fraud upon the 
surety; as where the money has been offered to the creditor, 
and he, without the consent of the surety, requested the debtor 
to retain it longer. So where the creditor fraudulently colludes 
with the debtor to conceal from the surety the fact of the non- 
payment of the debt, until the debtor becomes insolvent. Sailly 
v. Elmore, 2 Paige, 497. 

RECEIVER. 

A receiver cannot be appointed to deprive the defendant of the pos- 
session of his property, ex parte, without giving him an opportu- 
nity to be heard in relation to his rights, except in very special 
cases, as where he is out of the jurisdiction of the court. Ver- 
planck v. The Mercantile Insurance Company of N. Y.,2 Paige, 
438. 

REVIVOR. 

1. Where the cause of action against a deceased party does no 
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survive, but some third person becomes vested with his interes’, 

or subject to his liabilities, the complainant may elect to proceed, 

without reviving the suit against the representatives of the de- 
ceased party, provided a perfect decree can be made between 
the survivors, without bringing such representatives before the 

court. Leggett v. Dubois, 2 Paige, 211. 

. If it appears that the complainant had no right to revive the 

suit, the defendant may avail himself of the objection at the 

hearing. Douglass v. Sherman, 2 Paige, 358. 

SALE. 

1. It is the duty of the sheriff to sell lands in parcels, where the 
property is so situated that it will probably produce more by that 
mode of selling, or where a part only is required to satisfy the 
execution. The Mohawk Bank v. Atwater, 2 Paige, 54. 

2. But a sale of several parcels together does not render the sale 
void, but oniy voidable; and after a great lapse of time, the sale 
will not be disturbed. Jb. 

SET OFF. 

1. Where there is no set off at law, there must be special circum- 
stances of equity to authorize a set off in chancery. Mead v. 
Merritt, 2 Paige, 403. 

. And in a case not within the statute of set off, chancery will 
permit an equitable set off, if, from the nature of the claim, or 
the situation of the parties, justice cannot be obtained by a cross 
action. Lindsay v. Jackson, 2 Paige, 581. 

3. The insolvency of one of the parties is a sufficient ground for 
the court to exercise its equitable jurisdiction in allowing an 
equitable set off. Jb. 

4 And a set off will be allowed, where the defendant is insolvent, 
although the debt of the complainant to the defendant is not 
due. Jb. 

: Otherwise, if the debt of the defendant to the complainant was 
payable at a future day. Jb. 

SHERIFF. 

If the sheriff improperly returns an execution unsatisfied, when 
there is property of the defendant in his bailiwick sufficient to 
pay the judgment, either wholly or in part, the proper remedy 
of the defendant is by an application to the court out of which 
the execution issued, to set aside the return; or by a suit 
against the sheriff. Stoors v. Kelsey, 2 Paige, 418. 

SOLICITOR AND COUNSEL. 

It is the duty of counsel to peruse and examine the pleadings 
before they sign them; and they are personally liable, if such 
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pleadings contain scandalous or impertinent matter. Doe v. 
Green, 2 Paige, 347. 

SPECIFIC PERFORMANCE. 

1. Where a person contracts with the members of a religious 
community to convey land, as the site of a church, and the 
society are afterwards regularly incorporated under the act, and 
the church is built on the premises, the court will decree a con- 
veyance of the property to the corporation, according to the 
agreement previously entered into with the individual members 
of the society. The Canajoharie and Palatine Church v. Leiber, 
2 Paige, 43. 

3. But where the person holding the legal estate has expended his 
own money in building the church previous to the incorpora- 
tion of the society, the court will not compel him to give up his 
legal claim to the estate, until his equitable claim is satisfied. 
1b. 

STALE DEMANDS. 

Where a bill was filed to settle the accounts of a joint adventure, 
more than twenty years after the whole subject of the contro- 
versy had arisen, and where the justice of the claim had not 
been admitted during that time, the staleness of the demand 
was considered a good reason for refusing any relief to the 
complainant. Kingsland y. Roberts, 2 Paige, 193. 

STATUTES. 

1. Exclusive privileges contained in a private act of incorporation, 
which are in derogation of the common law rights of the citi- 
zens at large, ought not to be extended by implication. The 
Cayuga Bridge Co. v. Magee, 2 Paige, 116. 

2. They must be construed strictly against the company, accord- 
ing to the principles of the common law. Jb. 

TAXES. 

Where there is a remedy given both against real and personal 
estate, for the satisfaction of taxes and assessments, as a general 
rule, the remedy against the personal estate should be first ex- 
hausted, unless there is some specific and controlling equity to 
make it proper to proceed against the real estate in the first 
instance. Gouverneur and wife v. The Mayor, Alderman and 
Commonalty of the City of New York, 2 Paige, 434. 

TRUST AND TRUSTEE. 

1. A bona fide purchaser of trust property from a trustee, without 
notice of the trust, is not bound to see that the purchase money 


is applied to the objects of the trust. White v. Carpenter, 2 
Paige, 217. 
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Where an insolvent trustee assigned a mortgage, purporting on 
its face to be given to him as trustee, partly in payment of 
his own debt to the assignee, and partly for cash, which he ap- 
plied to his own private use, the assignee was held to be charge- 


able with notice of the misapplication of the trust fund. Pen- 
dleton v. Fay, 2 Paige, 202. 


. Where a party takes a conveyance of trust property to enable 


the trustee to raise money thereon for his own private purposes, 
he is chargeable with the costs of a suit brought by the cestui 
que trust to set aside such conveyance. 0. 


VENDER AND PURCHASER. 


Z, 


ww 


Where L., on the 24th of August, 1826, sold to M., who was 
then in good credit, and supposed himself solvent, a quantity 
of goods, for which M. was to give his own notes without se- 
curity, payable in six, seven, eight, nine, and ten months; and 
the goods were delivered to M., and shipped by him for the 
West Indies on the 26th of August, 1826, and on the 4th of 
September thereafter, and before he had executed the notes, 
M. stopped payment ; and on the 9th of the same month, M. 
assigned the goods to V. to secure him for a large some of 
money, for which he was responsible as endorser for M.; and 
on the 5th September, L. applied to M. for a re-delivery of the 
goods, and also, afterwards, in the same month, claimed the 
goods from V., and both M. and V. refused to re-deliver the 
goods to L., and M. and V. denied all fraud in the transaction, 
and V. denied all knowledge at the time of his purchase, of 
the conditions of the sale by L. to M., and also of the non- 
payment for the goods on the part of M.; it was held, that the 
sale and delivery of the goods to M. was unconditional and 
valid, and was sufficient in law to change the property; that 
the assignment by M. to V. was also valid, and that L. had no 
lien on the goods for the purchase money due him from M. 
Lupin v. Marie and Varet, 2 Paige, 169. 

If goods, upon a sale thereof, are unconditionally delivered by 
the vender to the vendee, without any fraud on the part of the 
latter, the vender can only look to the personal security of the 
vendee for the payment of the purchase money; he has no 
equitable lien for the same on the goods. Jb. 


WILL. 


1. 


Where L. S., by his will, gave to his wife the one third of the 
residue of his personal estate, after his debts and legacies were 
paid, and also the use of all the residue of the personal estate, 
and the occupation and enjoyment of the farm on which he, 
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the testator, lived, so long as she remained his widow; and in 
case of her marriage, he gave to her during life, the use and 
occupation of one third of his real estate ; and in that event, 
directed that the income of the remaining two thirds, should 
be applied to the education and maintenance of his children ; 
and after the youngest child became of age, he directed his 
executors to divide all his real and personal estate equally 
among his children, to have and to hold to them and their heirs 
forever, and declared that he intended the bequest and devise 
to his wife should be in lieu of dower ; the wife elected to take 
under the provisions in the will; it was held, that the widow 
was entitled to the use of the whole estate during her widow- 
hood ; that one third of the personal estate was her’s absolutely, 
and in case she married, that she would have the use of one 
third of the real estate for life in lieu of dower. Covenhoven 
v. Shuler, 2 Paige, 122. 

It was also held, that the children of the testator, could compel 
the widow to account for all the personal estate, and that their 
share of the same should be invested, and the income paid to 
the widow during her life or widowhood, and that the principal 
after her death or marriage, should be divided among them, ac- 
cording to the provisions in the will. Jd. 


. The words of the will may be transposed, in order to make a 


limitation sensible, or to effectuate the general intent of the 
testator. Ib. 


. Where the testator lived and cohabited with M. S. in a house, 


provided and furnished by him, and while so living with her, 
had by her four natural children, one son called John, and three 
daughters, who were, with his knowledge and consent, baptized 
by his name, and were educated and acknowledged by him, as 
his children, and who were the only persons ever recognised 
by him, as his children; and by his will the testator gave to 
his son John $10,000, payable when he arrived at 24, and to 
each of his daughters $3,000, payable at 21 ; and directed his 
executors to pay to M. S., 865 quarter yearly during her life, 
if she remained unmarried and had no more children; and 
appointed his executors, guardians of his children during their 
minority ; it was held, that this was a sufficient description of 
the testator’s natural children by M. S. as the legatees intended 
by him. Gardiner v. Hayer, 2 Paige, 11. 














RECENT ENGLISH CASES. 


COMMON LAW. 


Digest of cases selected from 1 Barnewall & Adolphus, Parts 3 and 4; 7 
Bingham, Parts 3 and 4; Moore & Payne, Parts 1, 3, and 4; 1 Tyrwhitt, 
Part 3; 1 Crompton & Jervis; 2 Dow & Clark, Parts 1 and 2; 4 Manning 
& Ryland, Part 2; 1 Moody & Alkin, Part 4; 4 Carrington and Payne, 
Part 4; 16 Barnewall & Creswell, Part 3. 





ACTION ON THE CASE. 

A party who is bitten by a dog in consequence of being on the 
owner’s land without a justifiable cause, or of his own negligence 
of the danger, can maintain no action for the injury. Butif he 
had no knowledge of the danger, and was not otherwise in fault, 
he may recover, although the owner has attempted to give 
notice. It is therefore no defence to his action that the owner 
put up a printed notice, if the plaintiff could not read. Larch 
v. Blackburn, 1 M. & M. 505. 

ASSU MPSIT—CONSIDERATION. 

An undertaking to pay the plaintiff’s attorney in an action still 
pending, his costs, in consideraton that the plaintiff will, with 
the attorney’s consent, authorize the defendant to pay over the 
debt sued for to a creditor of the plaintiff, is not binding; for 
there is no sufficient consideration moving from the attorney. 
Taylor vy. Watron, 4 M. & R. 259. 

AUCTIONEER. 

An auctioneer receiving a deposit to be paid over on the comple- 
tion of the purchase, is to be regarded as a stakeholder; and as 
such is not liable for interest, even though he may have derived 
a profit from the use of the money. On the other hand, if the 

money be lost by his mode of employing it, he will be liable. 

The fact that the auctioneer had been required, on the part of 

the vender, to invest the money, the vendee not having joined 

in such requisition, nor consented to the investment, was held 
not to vary the case. The cases of agent and stakeholder were 

particularly distinguished by the court. (Rogers v. Boehm, 2 

Esp. 702; De Bernales v. Wood, 3 Camp. 258; Calton », 

Bragg, 15 East, 225; Farquhar v. Farley, 7 Taunt. 592. And 

see 8 Ves. Jun. 48; 3 Brown, C. C. 44, 107.) Harington v. 

Hogart, 1 B. & Adol. 577. 
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BILL OF EXCHANGE. 

Payee against acceptor, with the money counts. The defendant 
pleaded the general issue, and paid 10/. into court on the money 
counts. ‘This covered all that was due on the bill, and there 
had never been any other account or transaction between the 
parties. Held, that the payment was an answer to the whole 
action, and that the plaintiff was not entitled to nominal dam- 
ages on the count on the bill. (Stafford v. Clark, 2 Bing. 277 ; 
Churchill v. Day, 3 M. & R. 71.) The court intimated an 
opinion that a bill of exchange is not evidence of an account 
stated between the payee and an acceptor. (Eales v. Dicker, 
1 M. & M. 324; Priddy v. Henbrey, 1 B. & C. 674.) Early 
v. Bowman, 1 B. & Adol. 889. 

A. accepts a bill for the accommodation of B., who deposits it 
with C. as a security for goods sold. B. afterwards pays for 
the goods, and demands the bill, C. having other claims on B. 
refuses to restore it, and endorses it for value to a party who 
sues on it, and recovers against A. : Held, that under these cir- 
cumstances A. may recover against C. in an action for money 
paid, the amount of the bill, but not the costs of the former 
action. Bleaden v. Charles, 7 Bing. 246. See also Roach v. 
Thompson, 1 M. & M. 487. 

Defendant accepted a bill drawn on him by one of two partners in 
his own name only, for a debt due to the partnership. Held, 
that he was liable to an endorsee ; for that the acceptance would 
have been an answer to an action by the partnership for their 
debt, until the bill was due and dishonored. Tomlins v. Law- 
rence, 3 M. & P. 555. 

To enable the holder to recover against the endorser, the notice 
should inform the endorser in express terms, or by necessary 
implication, that the bill has been dishonored. An attorney’s 
letter, stating that he has been directed to take legal measures 
on the bill, is not sufficient. (In Exchequer Chamber.) Solart 
v. Palmer,7 Bing. 581. 

Semble (by Lord Tenterden, C. J.) that the allegation that defend- 
ant had notice of dishonor is not satisfied by proof of the using 
of due diligence in endeavoring to find him, where no notice 
was in fact given. Jarris v. Richardson, 4 C. & P. 522. 

BOND. 

A condition for accounting and paying to the commissioners in- 
serted in a bond given by a collector of taxes, containing the 
necessary conditions, may be rejected as surplusage, and does 
not vitiate the bond. Collins v. Gwynne, 7 Bing. 423. 
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CHAMPERTY. 

An agreement to communicate information to a party which shall 
enable him to recover a sum of money by action, and to exert 
influence for procuring evidence to substantiate the claim, in 
consideration of receiving an eighth of the sum recovered, is 
illegal and void. Stanley v. Jones, 7 Bing. 369. 

CHARITABLE INSTITUTION. 

Action for the price of bread furnished to a hospital, set on foot and 
supported by voluntary contributions, against a member of the 
managing committee, which he frequently attended. The judge 
at the trial left it to the jury to say whether the defendant had 
acted in such a manner as to induce the plaintiff to believe that 
he was to look to him and the committee-men for payment, and 
they having found for the plaintiff, the court refused a new trial. 
(Cullen v. Duke of Queensberry, 1 Br. C. C. 101; Quintine v. 
Yard, 1 Eq. Abr. 74; Knight v. Knight, 3 P. Wms. 331; Ea- 
ton v. Bell, 5 B. & A. 34; Doubleday v. Muskett, 7 Bing. 110.) 
Burls v. Smith, 7 Bing. 705. 

CONFESSION. 

A statement made by a party charged with administering poison 
with intent to murder, to a surgeon, after he had said to her, 
“you are under suspicion of this, and you had better tell all 
you know.’ Held, not receivable in evidence. Rez v. Kings- 
ton, 4 C. & P. 887. 

If any person, whether a person in authority, as prosecutor, con- 
stable, &c., or not, tell a prisoner it will be better for him to 
confess, a confession made in consequence to that person, is 
inadmissible in evidence. Rez v. Dunn, 4 C. & P. 543. 

CONSIDERATION. 

Forbearance to execute a writ of fi. fa. may be a good considera- 
tion for a promise by a third person to pay double the amount 
at the end of a given period. Smith v. Algar, 1 B. & Adol. 
603. 

COPYRIGHT. 

An engraver took for his own use a certain number of impressions 
from a plate which he had engraved by contract for another. 
Held that he was not liable under the statutes 8 G. 2, c. 13; 7 
G. 3, c. 38; 17 G. 3, ¢. 57, against piracy, those statutes being 
confined to prints struck off from engravings pirated from other 
engravings. Held, also, that, although the engraver might be 
liable for a breach of contract, the impressions so taken by him 
were not recoverable in trover. Murray v. Heath, 1 B. & Adol. 
804. 
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CORPORATION. 

A. was elected to the office of town clerk of C. for life, with power 
to appointa deputy. The deputy appointed by him having died, 
and A. having left the country under a charge of felony: held, 
that it was competent to the corporation, in whom the appoint- 
ment lay, to remove A. without summons, it not being known 
where he was to be found; 2. That the meeting at which the 
removal took place being held by adjournment from one of the 
general meetings when all the members were supposed to attend, 
no notice of the purpose of the meeting was necessary. (4 Mod. 
33, 7 Mod. 201, 2 Ld. Raym. 1275, Cro. Eliz. 67. The King 
v. Harris, 1 B. & Adol. 936. 

(Incompatible offices in.) Held, that in a corporation where the 
office of common-council-man was not judicial, where the town 
clerk was remunerated by certain fees payable of right to him 
independently of the council, and his accounts were audited by 
a committee named in common-hall, the offices of town clerk ’ 
and common-council-man were not incompatible. (See Rex v. 
Tizzard, 9 B. & C. 422.) Taunton, J. said, ‘ All questions as 
to the incompatibility of offices must depend upon the particular 
language of the charter by which a corporation is created.’ The 
King v. Jones, 1 B. & Adol. 677. 

DAMAGES. 

A party employing an agent to present a bill for acceptance, is 
entitled, if the agent fail to present it, to recover nominal dam- 
ages against him, although he have sustained no actual damage 
whatever by the neglect. Van Wart v. Woolly, 1 M. & M. 
521. 

DEVISE. 

Testator devised land to A. and E. his wife for their lives and the 
life of the longest liver of them, remainder to the heirs of the 
body of the said E. by the said A. to be equally divided amongst 
them, share and share alike. All the rest, residue and remain- 
der of his real and personal estate he bequeathed to A. Held, 
that A. and E. took an estate tail (not a life estate) with re- 
mainders to their children. (Jesson v. Wright, 2 Bligh 1.) 
Atkinson v. Featherstone, 1 B. & Adol. 944. 

A will began as follows: ‘As touching worldly property wherewith 
it has pleased God to bless me in this world, I give, devise, and 
dispose of the same in the following manner:’ and after several 
dispositions, both of land and goods, concluded: ‘ All the rest 
of my worldly goods, bonds, notes, book debts, and ready money, 
and every thing else I die possessed of, I give tomy son George.’ 
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Held, that all the real as well as personal property of the testa- 
tor, not before disposed of, passed, and that the son took the 
lands in fee. (6 T. R. 610; Cas. Temp. Talb. 157; 2 R. R. 
214; 7 Taunt. 79; 1 Dow. 73; 2 H. B. 444; 3 B. & B. 85.) 
Wilce v. Wilce, 7 Bing. 664. 

A devise of lands, subscribed by three witnesses in the presence 
and at the request of the translator, was held sufficiently attest- 
ed, although two of the witnesses were not at any time informed 
that the paper they subscribed was the testator’s will, nor did 
any of them see the testator’s signature at the time of their 
attesting it. Wright v. Wright, 7 Bing. 457. 

DISTRESS. 

Stocking frames sent to the workman’s house by the manufacturer 
to work up yarn, are not privileged from distress, but the yarn 
is. The distinction is between the machine and the material. 
(Simpson v. Hartopp, Willes, 512; Gorton v. Faulkner, 4 T. 
R. 565.) Wood v. Clarke, 1 Tyrw. 314. 

EVIDENCE. 

In case for negligence, the declarations of a defendant who has 
suffered judgment by default, and who has been shown inde- 
pendently to have been a party to the injury, are not admissible 
against the other defendants to show the circumstances of it. 
The case was distinguished from R. v. Hardwick, 11 East, 578, 
on the ground that there the declarations admitted were made 


in pursuance of a common object of the defendants. Daniels 
v. Potter, 1 M. & M. 501. 


An instrument signed by a mark may be proved by inspection by 
a person who has seen the party so sign instruments. George 
v. Surrey, 1 M. & M. 516. 

(Admission by Deceased.) In order to establish an act of bank- 
ruptcy, it became necessary to prove the place of arrest. Held, 
that a paper from the under-sheriff’s office annexed to the writ, 
purporting to be signed by the deceased officer and addressed 
to the under-sheriff, was not admissible to prove the place of 
arrest as between third parties. (Salt v. Thomas, 3 B. and P. 
188; Higham v. Ridgway, 10 East, 109.) It was said by the 
court that, even admitting it to be the officer’s duty to make a 
return to the sheriff of the arrest, it is not a part of his duty to 
state the place where the caption took place. Chambers v. 
Bernasconi, 1 Tyrw. 335. 

(To explain Written Contract.) The pauper was hired as a 
housekeeper for a year by an agreement in writing. It was 
proved that she had cohabited with her master; and the agree- 
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ment being lost and the terms of it proved by the pauper, held 
that the appellants were entitled to cross-examine her for the 
purpose of proving that the cohabitation was a part of the con- 
sideration for the contract of hiring, and the contract therefore 
void. (Collins v. Blantern, 2 Wils. 347.) The King v. Inh. 
of Northwingfield, 1 B. and Adol. 912. 

EXECUTION. 

Trespass for seizing the plaintiff’s goods. The defendant justi- 
fied under an execution. After seizure, but before sale, the 
execution had been set aside, the present plaintiff (the defend- 
ant in the former cause, on whom it was levied) undertaking 
not to bring any action on account of such seizure. The rule 
for setting aside the execution was served upon the present 
defendant, and was also served upon the under-sheriff by the 
attorney for the present plaintiff, notwithstanding which he 
proceeded to sell, alleging that he had received no instructions 
to stay proceedings from the attorney of the present defendant. 
Held, that it was incumbent on the present defendant to prevent 
the sheriff from proceeding, and that the action was maintain- 
able, notwithstanding the condition on which the execution was 
set aside. (Bates v. Phillips, 6 B. & C. 38; 3 Wils. 341 and 
368.) Perkins v. Plympton, 7 Bing. 676. 

EXECUTORS. 

The testator had contracted for the erection of a gallery, but none 
of the work was executed before his death. Held, that the 
executors, having completed the contract, were entitled to re- 
cover on a count for work and labor and materials found by 
them as executors. ‘The ground of the decision appears to be 
that money recovered for materials found would be assets. 
(Cowell v. Watts, 6 East, 405.) Marshall v. Broadhurst, 1 
Tyrw. 348. 

FEME COVERT. 

Action on a bill of exchange, drawn by the husband but signed 
and endorsed by the wife in his presence. Held, that the en- 
dorsee might recover on his bill against the acceptor. (Barlow 
v. Bishop, 1 East, 432. Cotesv Davis, 1 Camp. 485.) Prest- 
wick v. Marshall,7 Bing. 565. 

FIXTURES. 

If a tenant omit to remove, during his term, fixtures (e. g. bells) 
which he has put up at his own expense, they become, at the 
expiration of the term, the landlord’s property, arid if he sever 
them from the freehold, the tenant cannot recover them in tro- 


ver. Lyde v. Russell, 1 B. & Adol. 394. 
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A pump erected by a tenant and removable without material in- 
jury to the freehold, may be taken away by him at the end of 
his term. Grymes v. Boweren, 4 M. & P. 143. 

GUARANTEE. 

Action on the following guarantee, contained in a letter from the 
defendant to the plaintiffs: ‘In consideration of your giving 
credit to L. M. I guarantee to you the payment of any debt 
which he may contract with you from time to time, as a running 
balance of account to any amount not exceeding 4001.’ The 
plaintiffs, on the faith of this guarantee, furnished L. M. with 
goods to an amount far exceeding 400/.; and L. M. becoming 
embarrassed, assigned his effects in trust for his creditors, when 
the plaintiffs claimed a debt of 625/. and received a dividend on 
the whole debt. Held, that the dividend received by the plain- 
tiffs was to be applied ratably to the whole debt, and that the 
plaintiffs had no right to deduct the whole sum received as a 
dividend from the gross debt, and hold the defendant liable on 
the guarantee for the remainder. Bardwell v. Lydall, 7 Bing. 
489. 

A guarantee in writing for payment of the debt and costs in an 
action against a third person, if a certain sum was not paid by 
a certain day, was held not binding, on the ground that the 
consideration (stay of proceedings) did not appear upon the face 
of it. (Saunders v. Wakefield, 4 B. & A. 595.) Cole v. Dyer, 
1 Tyrw. 304. 

INDICTMENT. 

If a parish be partly situate in county B. and partly in county C., 
an indictment for larceny, stating the offence to have been com- 
mitted ‘ at the parish of A. in the county of B.,’ is good. R. v. 
Perkins, 4 C. & P. 463. 

An indictment for a riot is bad, unless it conclude in terrorem 
populi. R.v. Hughes, 4 C. & P. 373 

An indictment for murder committed abroad by a British subject, 
must aver that the prisoner and the deceased were subjects of 
his majesty. The prisoner’s own declaration is evidence for 
the jury that he was such. R.v. Helsham, 4 C. & P. 394. 

Halves of county bank-notes, sent in a letter, are goods and chat- 
tels, and the subjects of an indictment for larceny or embezzle- 
ment. WR. v. Mead, 4 C. & P. 535. 

Where persons were charged with a riot and cutting down fences, 
but the indictment did not conclude in terrorem populi ; held, 
that the defendants could not be convicted of a riot, but might 
be convicted of an unlawful assembly. R. v. Cor, 4 C. & P .638. 
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An indictment on the 7 & 8 G. 4, c. 30, s. 17, charged that the 
prisoner on, &c. at, &c. feloniously, &c. set fire to a stack of 
barley, of the value of, &c. of A. B. then and there being :— 
held good, although the words of the statute are ‘ any stack of 
corn or grain ;’ and although it was not stated that the prison- 
er on, &c. at, &c. then and there set fire to the stack. Held, 
also, that the property was sufficiently described by the words 
‘of A.B’ R. v. Swatkins, 4 C. & P. 548. 

INSURANCE. 

A life insurance is, by the general policy of the law, avoided by 
the execution of the assured for felony. Amicable Assurance 
Society, app., Bolland, resp., 2 D. & C. 1. 

[In the House of Lords; reversing the judgment of the 
Master of the Rolls. ] 

The policy contained a stipulation ‘for a return of part of the 
premium, if sold or daid up, for every uncommenced month.’ 
Held, that this meant a laying up for the season or winter, with- 
out being employed again during the current year. Hunter v. 
Wright, 10 B. & C. 714. 

Saloe is a port within the meaning of a policy, mentioning ‘ other 
ports on the Catalan or Valencian coasts. Sea Ins. Comp. 
(Scotch) v. Gavin, 2 Dow & Clark, 129. 

(Computation of lay days.) The lay days allowed for a ship’s 
discharge are to be reckoned from the time when the vessel 
arrives at the place where it is usual to unload, and not from 
the time when she arrives at the entrance of the port, though 
for the convenience of navigation she may discharge part of her 
cargo there. Brereton v. Chapman, 7 Bing. 559. 

(Payment to Broker.) The general rule is, that the broker is the 
debtor of the underwriter for the premiums, and the underwri- 
ter the debtor of the assured for the loss. Where a loss was 
settled, in part by the underwriter’s setting off in account 
against it money due to him from the broker for premiums, and 
in part by cash paid to the broker, upon which the name of the 
underwriter was struck off the policy; and the broker became 
bankrupt: Held, that though the money payment was to be 
looked upon as payment to the assured, being within the brok- 
er’s general authority, the assured was still entitled to recover 
against the underwriter for so much of the loss as was merely 
set off in account. Evidence was given of a usage to settle in 
this manner, but it was held not to be binding on a party who 
was not shown to be cognizant of it. (Bartlett v. Bartland, 10 
B. & C. 760. Russell v. Langley, 4 B. & A. 395. Todd v. 
Reed, 4 B. & A. 210.) Scott v. Irving, 1 B. & Ad. 605. 
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LANDLORD AND TENANT. 


Covenant by lessee, that he, his executors or assigns, would insure 
the demised premises, and keep them insured during the term, 
and deposit the policy with the lessor. The lease contained a 
proviso of re-entry on breach of any of the covenants. The 
lessee assigned, and the premises were never insured. On the 
30th of September the landlord distrained for rent then due, and 
afterwards brought ejectment against the assignee, laying the 
demise on the 24th of October. Held, first, that the covenant 
to insure, &c. was broken if the premises were uninsured at any 
one time, and that there was a continuing breach of covenant 
for any portion of time they remained uninsured, and that it 
was immaterial whether the covenant ran with the land or not : 
secondly, that though the distress was a waiver of the forfeiture 
up to the 30th of September, the landlord was entitled to recover 
in respect of the forfeiture between that day and the 24th of 
October. Doe v. Peck, 1 B. & Adol. 428. 

LEASE. 

An instrument by which A. ‘ agrees to let a house to B. on lease 
for seven years, subject to the stipulations and covenants in the 
original lease under which A. holds, and to keep the same until 
the said lease shall be granted; which lease, when required by 
B., shall be prepared by A.’s solicitor, but at B.’s expense.’ 
Held to be a lease, not merely an agreement for one. Wilson 
v. Chisholm, 4 C. & P. 474. 

Held that an instrument to the following effect was an actual de- 
mise and not an agreement for a lease: ‘ A. agrees to let the 
premises, situate at, &c. to B. for ten years ; he further agrees 
to build a brew house, and make a cellar at his own expense, 
at the yearly rent of 35/. to be paid half-yearly. The said les- 
sor further agrees to pay the ground-rent, and that he has re- 
ceived this day from B. 4. in earnest.’ (5 T. R. 163. 12 
East, 268. 15 East, 244. 3 Taunt. 65. 5 B.& A. 321.) 
Staniforth v. Fox, 1 B. & Ad. 590. 

LIBEL. 

The surveyor to a society which published yearly an account of 
the different classes of ships, &c. the information of merchants, 
&c. was applied to by a ship owner to survey his ship; he did 
so, and made a report to the society, who classed and described 
the ship accordingly : Held, that the ship owner could not sue 
the members of the society for a libel in misdescribing the ship ; 
nor the surveyor, if he made a correct report. Kerrv. Shedden, 
4C. & P. 528. 
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LIMITATIONS, STATUTE OF. 

Payment by the executor of‘one of two makers of a joint and sev- 
eral promissory note, will not take the debt out of the statute of 
limitations as against the surviving maker. Slater vy. Lawson, 
1 B. & Adol. 397. 

MASTER AND AND SEAMAN. 

A sailor serving under articles engaging him (among other things) 
to serve faithfully during the voyage, and providing for a forfeit- 
ure of his wages on breach of any of his engagements, cannot 
recover any wages if he is left ashore on the voyage by his own 
fault in being absent, though with no intention of deserting. 
And it is not a sufficient excuse for such absence that, after 
having been forbidden to go away by the captain, he obtained 
leave from an inferior officer. Such a defence may be proved 
under the plea of nil debet. Sherman v. Bennett, 1 M. & M. 
489. 


MERGER. 

A., tenant in fee, demised to B. for twenty-one years from June 
24th, 1814; B. by indenture of Nov. 3, 1814, demised to C. 
for the residue of his term therein wanting twenty-one days, and 
in Feb. 1816, by deed poll endorsed on the counterpart of the 
lease to C. granted the premises to A. to have and to hold for 
all the time in the counterpart mentioned. A. subsequently 
conveyed the fee and all his interest in the premises by way of 
mortgage to the plaintiff. The defendants were the assignees 
of C. and the action was brought for rent, and on the covenant 
for not repairing. eld, that the deed poll did not merge the 
reversion expectant on the underlease to C. in the reversion in 
fee. 2. That the reversionary interest expectant on the under- 
lease passed to the plaintiff by the conveyance by way of mort- 
gage, though the principal object was to convey the fee; and 
that the conveyance was well described in the declaration as an 
assignment of a chattel interest. 3. That the defendants, though 
they never entered into possession, were liable on the covenants 
in the underlease to C. (Williams v. Bosanquet, 1 B. & B. 
238.) Barton v. Barclay,7 Bing. 745. 


NOLLE PROSEQUI. 

A nolle prosequi entered up after judgment, is tantamount to a 
retraxit, and a bar to a second action for the same cause. Held, 
also, that it was proveable under the general issue in the second 
action. (Cooper v. Titin, 3 T. R. 511; 1 Wms. Saund. 207 
n.) Bowden v. Horne, 7 Bing. 716. 
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PARTIES. 

Assumpsit on a contract of sale. It appeared that C. carried on 
business at London, others of the plaintiffs at Glasgow, and the 
rest at Manchester. The three firms had agreed to be jointly 
interested in the purchase, but that C. should be the actual 
purchaser, and he gave the order and the broker knew him only. 
Held, that all the three firms might sue jointly. Cothay v. 
Fennell, 10 B. & C. 671. 

PARTNERSHIP. 

On a plea in abatement to an action on a bill of exchange, it was 
proved that two persons named in the plea were in fact partners 
with the two defendants sued ; but the jury were directed to find 
for the plaintiff, if they thought, upon the evidence that the 
plaintiff had reasonable ground to think that the defendants 
alone constituted the partnership. Held, (overruling Dubois v. 
Lubert, 5 Taunt. 609.) that this direction was right: for the 
only question on such a plea is, with whom the plaintiff con- 
tracted. De Mautort v. Saunders, 1 B. & Adol. 398. 

Where a bill, accepted by one partner in the partnership name, is 
applied, with the knowledge of the party taking it, in part only 
to the separate use of the partner accepting, a secret partner is 
not liable in respect of that part, but he is liable in respect of 
the residue which was not so applied with the knowledge of the 
taker. Wintle v. Crowther, 1 C. & J. 316. 

[Bayley B., in delivering judgment, said that Lloyd v. Ashby, 
2C.& P. 138, which was cited for the defendant, was re-consid- 
ered in Vere v. Ashby, 10 B. & C. 288 : the former case was 
not, however, so far as appears by the report, mentioned on the 
discussion of the latter. | 

The part-owners of a ship not being necessarily partners, one may 
maintain an action against another for his share of the expenses 
of the outfit. (10 Ves. 105; 1 Vern. 297; 8 B. & C. 612.) 
An owner of a vessel cannot either at law or in equity claim 
any other interest than that which appears on the registry, but 
if a party holds himself out and deals as owner of a larger share, 
he is liable to others in that proportion. (2 Meriv. 75; 5 T. 
R. 709; 3 T. R. 406; 15 Ves. 60.) Helme v. Smith, 7 Bin 
709. 

PLEADING. 

The plaintiff agreed to let the defendant land on building leases, 
and to lend him a sum of money to assist him in erecting twen- 
ty houses, to be repaid at a specified time. When six of the 
houses had been built, part of the money having been advanced, 
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the defendant, by the plaintiffs request, proceeded no further in 
the undertaking. The time for repayment of the money having 
elapsed, Held, that the plaintiff might recover the sum advanc- 
ed on a count for money lent, and need not declare specially on 
the agreement. James v. Cotton, 7 Bing. 266. 

A party cannot show, under the plea of non est factum, that he 
was misled as to the legal effect of the bond, if he was at the 
time competent to execute it: he must plead it specially. Ed- 
wards v. Brown, 1 C. & J. 307. 

A declaration in assumpsit must set forth the whole of the consid- 
eration for the defendant’s promise ; therefore, where the plain- 
tiff alleged that in consideration that he would deliver a horse to 
the defendant, and pay him a sum of money, in exchange for a 
mare of the defendant’s, the defendant undertook that she was 
sound; and to prove the warranty, put in a receipt given by the 
defendant for the money, which stated that both the horse and 
mare were warranted sound ; the declaration was held bad, for 
not alleging that the plaintiff had warranted his horse sound. 
Cross v. Bartlett, 3 M. & P. 537. 

The declaration alleged the bill to have been drawn and then 
accepted, in the usual form: it was proved that the acceptance 
was written before the bill was drawn. Held, no variance. 
Molloy v. Delves, 7 Bing. 428. 

To adeclaration stating that in consideration of plaintiff's appoint- 
ing B. his agent, defendant undertook that he should faithfully 
discharge his duty, defendant pleaded no undertaking in writ- 
ing. Held, that an undertaking in writing might be replied. 
The objection was, that the replication brought matter of law to 
be tried by a jury. 

There being two accounts, held that the question, to which 
account remittances made by the agent should be applied, was 
properly left to the jury as matter of evidence, and that the 
judge was not bound to direct them with regard to it as matter 
of law. Lysaght v. Walker (in Error from Ireland) ,2 Dow & 
Clarke, 211. 

Case for an injury to a reversionary interest. The plaintiff alleged 
in his declaration that the premises were in the occupation of 
one 8. as his tenant. In reality, the premises had been let to 
S. by the cestuique trust, the plaintiff being the trustee. eld 
that the act of the cestuique trust, if known and not repudiated, 
must be deemed the act of the trustee, and that the declaration 


was proper. (T'aylor v. Waters, 7 Taunt. 274; Pope v. Biggs, 


9B. & C. 245.) Vallance v. Savage, 1 B. & Adol. 595. 
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PRACTICE. 

(Altorney.) On the 10th the plaintiff’s attorney applied to the 
defendant for payment of a debt and of 5s. for the letter. The 
defendant replied that he would pay in a fortnight. On the 
14th the attorney in answer stated, that if the debt were paid 
on the 21st, no further expense would be incurred, and then 
demanded 13s. 4d. for his costs. On the same day, and before 
the receipt of the letter, the defendant remitted the debt to the 
plaintiff through a banker, and the following day (the 15th) it 
was received by the plaintiff and a receipt given. ‘The attorney 
on the 15th sued out a writ to secure his costs, and on finding 
that the plaintiff had been paid, informed the defendant that 
unless £1. 1s. was paid to him for his costs he should proceed. 
On a motion to stay the proceedings, held that remitting the 
money to the plaintiff was a breach of good faith; and as, if a 
writ had issued before the payment, the attorney would have 
been entitled to charge the costs of it, and 6s. 8d. for instruc- 
tions, the rule for staying proceedings must be absolute only on 
the terms of paying the 13s. 4d. and the costs of the application. 
Morrison v. Summers, 1 B. & Adol. 559. 

(New trial.) An objection to the applicability of evidence cannot 
be made a ground for a new trial, if not taken at the trial until 
the judge had begun to sum up. Abbott v. Parsons, 7 Bing. 
563. 

(New trial.) Assumpsit for not delivering a stack of hay of the 
value of £18. sold by the defendant to the plaintiff. The jury 
after a strong intimation from Mr. Baron Vaughan who tried 
the cause, that the plaintiff was entitled to recover, found a ver- 
dict for the defendant. A new trial being moved for, ‘'The 
court said that they would communicate with Mr. Baron 
Vaughan on the subject, and Mr. Justice Park now said that he 
had seen him, and that he said that although he should have 
been better satisfied if the verdict had been the other way, yet 
that he did not consider it so perverse as to induce the court to 
grant a new trial without payment of costs. Rule refused.’ 
We have copied the judgment in this case literatim, even to the 
italics; we [Editors of Law Magazine] add the marginal note 
of the reporters: ‘ Where a verdict is under £20. the court will 
not grant a new trial although it be against evidence and con- 
trary to the opinion of the judge.’ Scott v. Watkinson, 4 M. & 
P. 237. 

(Prochein Amy.) The court granted an attachment against a 
prochein amy for non-payment of costs, on affidavit of personal 
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service of a former rule against the infant on the prochein amy, 
and of a personal demand showing the ollocatur. (Tidd, 9th 
Edit. 100.) Evans vy. Davis, 1 Tyrw. 345. 

(Suggestion on the record.) Whenever a person not a party to 
the record is to be affected by the judgment, or wherever the 
judgment upon the record is such as would not be ordinarily 
warranted by the previous proceedings on the record, there 
must be a suggestion made by leave of the court, so as to afford 
an opportunity to the party to be affected by it to demur if he 
thinks the facts suggested insufficient in point of law, or to 
plead if he means to deny them. Thus a ca. sa. sued out 
against a member of the St. Patrick Assurance Company of 
Ireland, on a judgment obtained against the secretary without 
leave or suggestion, was held to be irregular. (See the act 5 
Geo. 4, c. clx. relating to the company. The chief cases cited 
were Hickman v. Colley, 2 Str. 1120; and Barton v. Hunter, 
1 Hudson and Brook Rep. K. B. Ireland, 569.) Bartlett v. 
Peniland, 1 B. & Adol. 704. 

SLANDER. 

Words imputing that a plaintiff is unfit for an office of profit which 
he holds, by reason of his immorality, are not actionable per se ; 
but only words which are spoken of him in reference ‘to his 
character or conduct in such office ; which impute the want of 
some necessary qualification for or misconduct in it. Lumby v. 
Allday, 1 C. & J. 301. 

SPLITTING OF ACTIONS. 

A. a carrier, had conveyed goods for B. two distinct times, the 
carriage for each amounting to 1. 4s. Held, that he might- 
bring two distinct actions for these demands in the county court, 
and that it was not to be considered as a splitting of one de- 
mand. (1 Ventr. 65, 73; 19 Hen. 6, 54.) The King v. 
Sheriff of Herefordshire, 1 B. & Ad. 672. 

STATUTE OF FRAUDS. 

T’. was tenant to the plaintiff, and indebted to him for rent. The 
defendant, an auctioneer, was about to sell T’s goods, which 
were on the premises. The plaintiff came to the premises, and 
told the defendant that he would distrain unless he (defendant) 
promised to pay the rent due; upon which the defendant pro- 
mised verbally that if the plaintiff would allow the sale to pro- 
ceed he would pay the rent due, and also the accruing rent up 
to Michaelmas then next : Held, that the promise was within 
the statute of frauds, and bad for the whole. The case of Wil- 
Jiams v. Leiper, 2 Wils. 308. 3 Burr. 1886, was relied on for 

















1832. ] Recent English Cases. 433 


the plaintiff; and see Bampton v. Paulin, 4 Bing. 264. Thomas 
v. Williams, 10 B. & C. 665. 

(Interest in Land.) An agreement to take furnished lodgings for 
two or three years or longer, at a weekly rent, from a future 
day, is an agreement relating to an interest in land within the 
Ath section of the statute of frauds, and is not within the excep- 
tion of ‘ leases not exceeding three years from the making there- 
of, in the 2d section. (Inmanv. Stamp, 1 Stark, N. P.C. 12.) 
Edge vy. Strafford, 1 Tyrw. 293. 

TRADE, RESTRAINT OF. 

In consideration that the plaintiff, a dentist, would take the de- 
fendant for five years, at a salary of 120/. for the first year, to 
be afterwards increased, with a power to dismiss him at three 
months’ notice, the defendant covenanted not to practise the 
profession within 100 miles of the plaintiff's residence whilst he 
continued in business there. Held, that the agreement was an 
unreasonable restraint of trade, and therefore void. (Michael 
v. Reynolds, 1 P. Wms. 181; Davis v. Mason, 5 T. R. 118.) 

It seems that no precise boundary can be laid down in such 
cases, and the consideration as well as the distance will be taken 
into the estimate. Harmer v. Graves, 7 Bing. 735. 

TROVER. 

A refusal by a bailee to deliver goods to the real owner, without 
the authority of the bailer, who has in fact no lien, is sufficient 
evidence of a conversion. Wilson v. Anderton, 1 B. & Adol. 
450. 

( Bankrupt.) One of the defendants having taken shares in a 
mining association, and being informed that the deed of associ- 
ation must be signed by a certain day, requested his son (the 
other defendant) to sign the deed, and let the shares stand in 
his (the son’s) name. He signed it accordingly and received 
the certificate, which by the terms of the association was not 
transferable unless by the consent of the directors. The son 
sold the shares after the bankruptcy, and paid the proceeds to 
the father. Held, in an action brought by the assignees of the 
father against the father and son, that no property passed to the 
father, and that the assignees could therefore maintain no action 
at law in respect of the shares. Dawson v. Rushworth, 1 B. 
& Ad. 574. 

(For Bill of Exchange.) A. had accepted a bill drawn by B. to 
provide for a particular payment. Before the bill became due, 
A. furnished B. with cash for the payment in question, but de- 
sired B. to retain the bill in case he (A.) wanted to raise money 
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on it. B. subsequently deposited the bill with the defendants 
as a security for a debt of his own, informing them at the same 
time that he only held it for A. Held, that A. was entitled to 
maintain trover against the defendants for the bill. (Goggerley 
v. Cuthbert, 2 N. R. 170; Treutel v. Borandon, 8 Taunt. 100; 
Esdaile v. Oxenham, 3 B. & C. 225.) Evans v. Kymer, 1 B. 
& Ad. 528. 

WARRANTY. 

A party who sells a horse, saying that he is sound to the best of 
his knowledge, ‘ but he will not warrant,’ is liable in asswmpsit 
on a promise that the horse is sound to the best of his know- 
ledge. Wood v. Smith, 1 M. & M. 539. 

The horse in question was a crib-biter, had a splint, and had 
broken down in training; these defects were disclosed at the 
time of the sale, and an inferior price given in consequence of 
them. Held, under these circumstances, that a warranty that 
the horse was sound wind and limb at the time, must be under- 
stood with a saving of those defects. Margetson v. Wright, 7 
Bing. 603. 

WATERCOURSE. 

The defendants, for the preservation of their lands, had severally 
raised banks or fenders, and thereby occasioned the water of a 
brook to flow in much greater quantities to the aqueduct of a 
canal, than it otherwise would have done, and thereby greatly 
endangered the canal. ‘The canal had been constructed under 
an act of parliament before the embankments of the defendants 
were made, and had not been the cause of a greater flow of 
water on the defendants’ lands. Held, that the defendants 
were indictable, as for a nuisance, in turning the water from its 
natural course to the injury of the canal (which was regarded 
as a public highway ), though by so doing they protected their 
own lands from injury. (Rex v. Commissioners of Sewers for 
Pagham, 8 B. & C. 355. The Staffordshire Canal Co. v. Hal- 
len, 6 B. & C. 317.) The King v. Trafford, 1 B.& Ad. 874. 

WASTE. 

Matter of justification or excuse, as that the ploughing up was re- 
sorted to according to the custom of the country to ameliorate 
the land, must be specially pleaded, and cannot be proved un- 
der the general issue nul wast. (Co. Litt. 283. a.; 2 Saund. 
238. n.5; Com. Dig. Plead. 3. 6; Dyer, 276.) 

It is no defence, with respect to the cutting down of timber, 
that the defendant had cut down for the purpose of necessary 
repairs what appeared to him to be likely trees, and, on their 
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turning out to be unfit, exchanged them for fit timber. He 
must at his own peril select and cut down only such as are fit. 
(Com. Dig. Waste (D.) 5; Co. Litt. 636; 2 Roll. Ab. 823. 1. 
14. Simmons v. Norton, 7 Bing. 640. 

WHARFINGER. 

A wharfinger who has, in writing or orally, admitted goods in his 
possession to be the property of A., is estopped to dispute A’s. 
title to recover them in trover. Gosling v. Birnie, 7 Bing. 339. 

WITNESS. 

An attachment against a witness for not attending on a subpana 
will not be granted unless it be sworn that he was a necessary 
and material witness. 

Per Cur. ‘It is a doubtful point whether it be necessary to 
produce the original writ of subpena at the time of service.’ 
(Wakefield v. Gall, Holt’s Rep. 526.) Taylor v. Willans, 4 
M. & P. 59. 

(Interested.) In an action for goods sold, the defendant cannot 
call a person to prove that he received the price from him, if 
the payment was obtained by a misrepresentation of a sort to 
render such person liable to the defendant for the consequences 
of such misrepresentation (i. e. for the costs of the action, as 
damages resulting from the deceit, as well as for the money 
paid), in case of the plaintiff succeeding. (Jones v. Brooke, 4 
Taunt. 464.) Larbalestier vy. Clark, 1 B. & Ad. 899. 

(Where Expenses and Loss of Time allowed.) 'The expenses of 
a material witness brought from abroad are to be allowed in 
taxed costs, though no subpeena could have been issued to com- 
pel his attendance. Such witness having refused to come with- 
out compensation, an allowance for loss of time is also to be 
made. (Moor v. Adam, 5 M. & S. 156; Severn v. Olive, 3 
B. & B.72.) Lonergan v. Roy. Exch. Ass. 7 Bing. 725, 729. 

WRECK. 

Trespass for taking a cask of whiskey. One H. first seized the 
cask in question on the sea-shore, landed it, and gave notice of 
the fact. ‘The defendant claimed and took possession of it for the 
corporation of S., and refused to deliver it to the plaintiffs, who 
were grantees from the crown, of wreck within the liberty 
where the cask was taken. The captain had escaped from the 
wreck of which the cask was a part, and the owners claimed 
the cask within a year and a day. Held, that the grantees had 
such a special property in the cask as entitled them to maintain 
the action. The Bailiffs, §c. of Dunwick v. Sterry, 1 B. & 
Ad. 831 
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EQUITY. 
s 3 Simons, P.1; 4 Simons, P.4; 2 Dow & Clark, P. land2; 3 Bligh, 


AWARD. 

By the law of Scotland an award is good as far as it goes, even if 
the*arbitrator does not decide on the whole matter before him, 
provided it be unobjectionable in other respects. Maclellan 
App., Macleod, Resp., D. & C. 121. 

CHARTER. 

A charter from the crown must be accepted or rejected in toto un- 
less there should appear an intention on the part of the crown 
that the body to whom the charter is given should have liberty 
to accept in part and reject in part. Lovell v. Westwood (in 
error), D. & C. 21. 

INSURANCE. 

The judgment of the Master of the Rolls in the case of Bolland 
v. Disney, 3 Russ. 383, was reversed in the House of Lords, on 
the ground that, as a condition in a policy saving the insurance 
in the event of the party effecting the insurance committing 
felony, would clearly be void, as affording encouragement to 
crime, and being contrary to public policy — so no effect could 
be given toa policy which in reality involved that condition. 
Amicable Society, App., Bollond, Resp., D. & C. 1. 

LIMITATIONS, STATUTE OF. 

The assignee of an equitable tenant for life holds over, after the 
death of the tenant, against the trustee of both the assignee and 
remainderman: Held, that during the life of the assignor, the 
assignee stood precisely in his situation, and that the possession 
of the assignor did not become adverse until the death of the 
assignor, from which time only the statute of limitations began 
torun. Faussett, App., Carpenter, Resp., D. & C. 232. 

PRESCRIPTION. 

Upon the trial of an issue, directed to try whether; for forty years 
and upwards, prior to 1822, there existed a public foot-path 
from G. to C.; it was proved, that the road was used, without 
interruption, from 1755 to 1789; there having been, during 
that period, stiles placed in the fences in order to facilitate the 
passage of persons using the way: from 1797, down to the 
trial, various interruptions had taken place, but in no instance 
had they proved successful; the fences erected having been 
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invariably pulled down. The judge at the trial directed the 
jury that the interruptions proved, were not sufficient to defeat 
the right of the public after forty years’ enjoyment. Upon a 
bill of exceptions to this direction, it was held, that on thirty- 
four years uninterrupted right, the jury ought to presume a pre- 
vious enjoyment corresponding with the manner in which the 
road had been enjoyed during the 34 years; establishing 
according to the laws of Scotland a prescriptive right of way. 
Harvie, App., Rogers, Resp., Bligh, 440 

PRINCIPAL AND AGENT. 

B., a gentleman resident in the country, applies to R., a dealer in 
English and foreign funds, for his advice in dealing in foreign 
stock; and by his advice, and through his agency, effects vari- 
ous sales and purchases, which subsequently turned out to have 
been not bond fide transactions, but mere nominal transfers of 
the dealer’s own stock, the difference being settled in account: 
Held, that the transaction must all be set aside, the parties not 
being on an equality; R. possessing a knowledge which B. 
could not possess; and R. being the agent for B., notwith- 
standing his advice might on all occasions have been honestly 
given, yet as the law will not permit a man to put himself ina 
situation in which he can exercise a power to take advantage 
of the weakness or ignorance of another reposing confidence in 
him; that R. was bound to show by clear evidence that B. 
knew at the time the real nature of the transactions, and with 
full knowledge of their nature assented to them. Rothschild, 
App., Brookman, Resp., D. & C. 188. 

PRESUMPTION. 

In 1711, a mortgage for a term of years was made to A. In 1712, 
a mortgage in fee of the estate was made to B. in trust for A. 
In 1714 the term was assigned to C. in trust to attend the 
inheritance, and afterwards the equity of redemption in fee was 
conveyed to A. In 1817, A. after reciting that he was seised 
in fee, confirmed a lease for 99 years made by a former owner. 
Subsequent owners treated the estate as theirs absolutely. A 
re-conveyance of the legal fee was presumed.—Noel v. Benby, 
3 Sim. 103. 

SPECIFIC PERFORMANCE. 

Where an estate, consisting of fen land, and so described in the 
particular of sale, was charged by a local but public act of par- 
Jiament with drainage and embanking taxes, of which the 
purchaser had not notice, a specific performance was decreed, 
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without a compensation for those taxes. Barraud v. Archer, 
Sim. 433. 


STATUTE OF LIMITATIONS. 

The statute may be pleaded to a bill of discovery in aid of an 
action at law, where it has been pleaded to the action, notwith- 
standing it is a defence at law. M‘Gregor v. The East India 
Company, Sim. 452. 

A plea of the statute need not deny the usual allegation that 
the defendant has in his power books, documents, &c., unless 
it is alleged that such books, documents, &c. if produced, would 
show a promise given within six years. S. C. 

VENDER AND PURCHASER. 

On a sale under a decree, the abstract represented N. C., the tes- 
tator of the vender, as devisee of J. C., who purchased the 
estate : afterwards it appeared that the conveyance to J. C. was 
executed subsequently to the date of his will, and consequently 
the heirship of N. C. to J. C. was required to be proved by 
certificates of the marriage of the parents, and of their own 
baptisms. The vender’s solicitor replied, that he could not find 
the entry of the marriage, but the entries of baptism shewed J. 
C. to have been born in 1726, and N.C. in 1731; and added 
that N. C. was admitted as heir to J. C. to certain copyholds 
not surrendered by the former to the use of his will. Upon this 
evidence the Master reported in favor of the title. Before the 
conveyance could be executed, the purchaser discovered by the 
parish register that J. C. hada brother, born in 1727, whose son 
now set up an adverse claim, and that the vender’s solicitor was 
aware of this fact, but concealed it. A motion for the purchaser 
to be discharged from his purchase was granted, although the 
son of the second brother had previously granted a release of 
his claim. Dalby v. Pullen, 3 Sim. 29. 

VOLUNTARY CONVEYANCE. 

A conveyance by a debtor to a trustee, upon trust to sell and pay 
certain scheduled creditors, cannot be enforced by them, unless 
they have become parties to the deed by executing it; such a 
conveyance being merely a private arrangement by the debtor 
for his own convenience, and the grantee or trustee for him, and 
not for the creditors. Garrard v. Lord Lauderdale, 3 Sim. 1. 

WILL. 

A testator gave to his daughter and her children 5000/.; 3000/. 
to be paid within one year after his decease, and 2000/. within 
one year after the decease of his wife, and appointed trustees of 
those sums for his daughter and her children. Held, that the 
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legacy was in trust for his daughter for life, and after her de- 
cease, for all her children, whether born during the testator’s 
life or afterwards. Morse v. Morse, Sim. 485. 

A testator bequeathed the residue of his personal estate to H. 
D. for his own use and benefit ; and in case he should die in 
the lifetime of the testator, or afterwards, without having any 
children, then the residue was to go over. H. D. survived the 
testator, and died without having had any children. Held, that 
the gift over took effect. Stone v. Maule, Sim. 490. 

A testator, residing in India, gave a legacy ‘to J. P., who re- 
sided at S., when I left England, or to his heirs, executors, 
administrators or assigns, for ever.” J.P. died previously to 
the testator, leaving his father his only next of kin. Held, that 
the bequest over was totally void for uncertainty. Waite v. 
Templer, Sim. 524. 

J. N., a sculptor, having bequeathed articles used in his business 
by their technical names, many of which were very obscurely 
written; it was referred to the Master to inquire what was 
meant, he calling to his assistance persons skilled in the art of 
writing, and also persons having a competent knowledge of the 
tools and articles used in the business of a statuary: upon the 
evidence of three eminent sculptors, the word ‘mod’ was de- 
cided to mean models; and they were directed to be transferred 
accordingly. Goblet v. Beechy, 3 Sim. 24. 

A bequest of a reversionary interest to an executor raises a pre- 
sumption against his taking the residue; but parol evidence is 
admissible to rebut that presumption. 

The statute | W. 4, c. 40, declares that an executor shall be 
a trustee for the testator’s next of kin of the residue undisposed 
of, unless it appears by the will or codicil that he was intended 
to take beneficially. 


PRIVY COUNCIL. 
Knapp, Part 3. 

PARTNERSHIP. 

Where there were three partnerships, the first consisting of A. 
and B., the second of A. B. and C., and the third of B. and C., 
it was held, that the last could not charge commissions for col- 
lecting debts due to the two first; it being really a charge by 
a partner for collecting a partnership debt. Whittle, App., 
M‘Farlane, Resp., p. 311. 
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PRINCIPAL AND AGENT. 

A direction to an agent to sell stock, ‘ when it should be at 85 per 
cent., or above that price,’ is not a general authority under 
which the agent may use his discretion, and wait until the 
stock is higher than 85; but a particular direction to sell when 
the stock reaches that price. A mercantile house who had 
accepted such a commission and not sold when the stock 
reached 85, were held to have made it their own from that 
time, and ordered to account for the price of it with interest ; 
the principal in return accounting for the dividends he had 
subsequently received in ignorance of the fact of the funds 
having reached that price. Bertram, App., Godfray, Resp., 
p. 381, 




















LEGISLATION. 


GEORGIA, 


At the session of the Legislature of Georgia in December, 1831, 
one hundred and eighty-five acts, and fifty-four resolutions were 
passed. 

Appropriations. For the salary of the Governor, $3000; his 
secretaries, not exceeding three in number, $1000 each; Secre- 
tary of State, $2000; Treasurer, $2000; Comptroller, $2000; 
Surveyor, $2000. 

Dams, Bridges, and Ferries. Eleven acts were past relating to 
these subjects. 

Counties. ‘Twenty-two acts were passed fixing the site of 
county buildings, dividing counties, &c. An act was passed for 
the purpose of organising a new county, which is to be composed 
of all the lands lying west of the Chattahoochee, and north of 
Carrol county line, and is to be called Cherokee County. County 
officers are to be elected, sites for the public buildings are to be 
fixed on, and the county is to be laid off into captains’ districts. 
[This county consists of the territory of the Cherokee Nation. ] 

Courts. Ten acts were passed, fixing the term of holding 
courts in different counties, &c. 

Manafactures. An act was passed granting land and the right 
to divert water from the Oconee river, to certain persons who have 
undertaken the erection of machinery for the manufacturing of 
cotton and woollen cloth. 

Horse Racing. Worse racing on the public highway in the 
county of Chatham, is prohibited under penalty of $100. 

Estrays. ‘ Whereas there is a practice prevailing in many of 
the counties of this state with plaintiffs in execution, to hunt out 
estrayed property, and have their executions levied on the same,’ 
it is enacted, that justices of the peace, &c. are to give notice to 
the clerks of the inferior courts, of any such case, that the right 
of the party to levy on the estray may be tried. 

Divorces. Twenty-four divorce acts were passed. 
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Promissory Notes, §c. Where the security or endorser of a 
promissory note or other instrument, after the same is due, ‘ shall 
require the holder to proceed to collect the same, and the holder 
has not proceeded or shall not proceed to do so, within three 
months after such notice or requisition,’ such security or endorsee 
shall be no longer liable therefor. 

Physicians, §c. If the Board of Physicians ‘ have doubts of 
the qualifications of any applicant for a license,’ they may exam- 
ine such applicant notwithstanding he may exhibit a diploma from 
a Medical College, and either grant or refuse a license as they 
may find him qualified, on such examination, for the discharge of 
the duties of his profession.’ The Board may ‘ prescribe a course 
of reading to those, who intend to pursue the study of medicine, 
under private instructers ;’ which course is to be ‘ published in 
two or more of the public gazettes of the state, and is to be obli- 
gatory on all who may apply to the Board for a license, after the 
expiration of two years from the time of such publication.’ No 
person is to be licensed, who shall not produce satisfactory testi- 
monials of a good moral character. 

An act was passed authorizing three persons to practise medi- 
cine and surgery in all their branches in this state, any law or 
usage to the contrary notwithstanding. 

Pedlers. Pedlers, whose merchandise is transported in wag- 
gons, or upon the backs of horses, mules, &c., are required to pay 
$2000 for a license ; which license is to be limited to one county ; 
pedlers on foot are required to pay $1000 for a license, which is 
subject to the same restriction. But ‘ traders in tin, stone, earthen 
or iron ware actually manufactured in this state, shall not be sub- 
ject to the tax imposed by this act.’ If any pedler trade with a 
slave, unless it be with the permission and in the presence of the 
person who shall have charge of such slave, he shall, upon convic- 
tion, forfeit a sum not exceeding $1000, one half to the prosecutor, 
and the other half to the county. 

Militia. Seven acts were passed relative to the militia, for the 
purpose of raising, organizing, and incorporating volunteer com- 
panies, &c. By one act, the commanding officers of volunteer 
companies are required to muster them at least four times a year. 

Crimes, &c. No person is hereafter to be confined within the 
Penitentiary of this state, for any crime or misdemeanor ; but of- 
fences at present punishable by such confinement are to be pun- 
ished according to the laws in force on December 18, 1816. Per- 
sons guilty of offences which are now punishable by imprisonment 
in the Penitentiary, and which were created by statute since De- 
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cember 18, 1816, are to be ‘ punished’ by whipping on the bare 
back, not exceeding 39 lashes, and fined at the discretion of the 
court. Persons who may hitherto have committed offences at 
present punishable by imprisonment in the Penitentiary, but who 
have not been convicted, are to be punished according to the laws 
now in force. ‘ The operation of this act shall not repeal all or 
any of the enactments of the last legislature, respecting the pro- 
tection of the gold region in the Cherokee country, as well as the 
punishment of offenders against the same; but all such offences 
shall be punished in the Penitentiary as if the said act had never 
passed ; and after the occupation of said Cherokee lands, this sec- 
tion shall cease and have no effect.’ 

An act was passed to pardon a person convicted of the crime of 
murder. 

Indians, Indian Lands, &§c. An act was passed to amend the 
act of 1830 authorizing a survey and disposition of the lands 
within the limits of Georgia, in the occupancy of the Cherokees, 
and all other unlocated lands in this state claimed as Creek land, 
and ‘to order the immediate survey, distribution, and occupancy 
of the territory.’ The governor is required to order out the dis- 
trict surveyors, for the purpose of completing the surveys of the 
territory with as little delay as possible; and after the survey is 
completed and the returns made, ‘ in case he shall deem it for the 
interest of the state, he is to cause the Lottery Commissioners to 
assemble at Milledgeville, to commence the drawing of the lottery 
as contemplated by this act.’ 

Another act was passed ‘to lay out the gold region in the lands 
at present in the occupancy of the Cherokee Indians, into small 
lots, and dispose of the same by lottery.’ The following persons 
are entitled to ‘a draw ;’ ‘every white male person of 18 years of 
age or upwards, being a citizen of the United States and an in- 
habitant within the organized limits of the state three years imme- 
diately preceding January 1, 1832, including such as shall be ab- 
sent on lawful business; but no person shall be so entitled, who 
has a family out of the state, or whose family has not resided in 
this state for three years as aforesaid, except officers in the army 
or navy of the United States, provided said person has had a fam- 
ily so long ;’ ‘ all widows with like residence ;’ ‘ all families of or- 
phans of like residence, except such as may be entitled in their 
own right ;’ and all heads of families are entitled ‘ to an additional 
draw in consideration of their families.’ The qualifications of the 
applicants for draws are to be proved by their own oaths, or, in the 
case of orphans, by that of their guardians, &c. Those who 
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draw lands are to receive a grant of them on the payment of $10. 
The survey and lottery of this land is to be completed when the 
act of December 21, 1830, is carried into effect. 

By another act, any Indian, proposing to enrol himself for emi- 
gration, is authorized, with the consent of the agent of the state, 
to deliver to any citizen of the state, for the year or the residue of 
the year 1532, the occupancy of his improvements ; whereupon the 
agent ‘ may let said citizen have the same, rent free, for the year.’ 

A resolution was passed unanimously in relation to the citation 
lately issued to the state, to appear before the Supreme Court of 
the United States. By this resolution it is declared, that the act 
making it penal for a white person to reside in the Cherokee 
country without a license from the governor, and without having 
taken the oath to support the constitution and laws of Georgia, is 
not a violation of the Federal Constitution; that any attempt to 
reverse the decision of the Superior Court of Gwinnet County, in 
the case of S. A. Worcester and Elizur Butler, ‘ will be held by 
the state as an unconstitutional and arbitrary interference in the 
administration of her criminal law, and will be treated as such;’ 
that the state of Georgia will not so far compromit her dignity as 
a sovereign state as in any way to become a party to any proceed- 
ings before the Supreme Court of the United States, having for 
their object a revisal or interference with the decisions of the state 
courts in criminal matters. The governor and other state officers 
are ‘authorized and requested’ to disregard any mandate, order, 
&c. purporting to proceed from the Justices of the Supreme Court 
for the purpose of arresting or impeding the execution of the sen- 
tences of the state courts in criminal matters; and the governor is 
finally ‘ authorized and required, with all the force and means 
placed at his command by the constitution and laws of the state, 
to resist and repel any and every invasion, from whatever direc- 
tion it may come, upon the administration of the criminal laws of 
the state.’ 

We notice among the resolutions a long report of a committee, 
the object of which is to vindicate the course pursued by the 
State in relation to the missionaries confined in the penitentiary. 

Incorporations. Acts were passed for the incorporation of three 
banking companies, and the trustees of fourteen academies, nine 
churches, and a masonic hall. 

An act authorizes the formation of a company for constructing 
a railroad or turnpike road from Augusta to Eatonton, and thence 
westward to the Chattahoochee river, with branches; the capital 
stock is to be $ 1,000,000, with liberty to increase it to the sum 
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of $2,000,000. The company is to have the exclusive right of 
transportation on the road while they see fit to exercise that right. 

Another act authorizes an increase of the capital stock of the 
Savannah, Ogeechee and Alatamahah Canal Company to a sum 
not exceeding $2,000,000; and the company are empowered to 
extend their canal from the Alatamahah, Ocmulgee, and Oconee 
rivers to the Flint or Chattahoochee rivers. 

Roads, Rivers, &§c. Nineteen acts relate to the surveying, 
laying out and improving different roads, the regulation of fish- 
eries, &c. 

Slaves. An act was passed to manumit a slave and to give her 
a name. 

A resolution was passed appropriating $5,000 to be paid to 
any person who ‘shall arrest, bring to trial, and prosecute to con- 
viction, under the laws of the State, the editor or publisher of a 
certain paper called the Liberator, published in the town of Bos- 
ton, and State of Massachusetts, or who shall arrest, bring to trial, 
and prosecute to conviction, any other person or persons, who 
shall utter, publish, or circulate, within the limits of this State, 
said paper called the Liberator, or any other paper, circular, 
pamphlet, letter, or address, of a seditious character.’ 

Tariff. A resolution declares the tariff of 1828 to be a viola- 
tion of the constitution of the United States, &c. &c. 

A resolution was also passed by which the legislature declare 
‘their confidence in the ability, fidelity, and zeal of Andrew 
Jackson, and that the people of the State anxiously look to his 
reelection as eminently calculated to promote the general interest 
and prosperity of the country and the harmony of the Union.’ 

By another resolution $1500 are appropriated for procuring 
copies of the records now in the office of the Board of Trade and 
other colonial offices in London, which relate to the early colonial 
history of the State. 


GREAT BRITAIN. 


Acts of Parliament 1 and 2 Wm. 4. [The act from which ex- 
tracts are made below, is the only one among those passed by the 
British parliament before its adjournment last autumn, which will 
excite any interest, or suggest any ideas on subjects of legislation, 
in the United States. A new game act, being a revision of the 
whole subject of game laws, was passed at the same session. ‘T'wo 
practical treatises have already come out in England upon the 
game laws as altered by this new act. ] 

VOL. VII.—NO. XIV. 56 
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Cap. 37.—An act to prohibit the payment, in certain trades, of 
wages, in goods, or otherwise than in the current coin of the 
realm. [15th October 1831.] 

S. 1. In all contracts for the hiring of artificers in the trades 
hereafter enumerated, the wages shall be paid in the current coin 
of the realm, and not otherwise. 

S. 2. If in any such contract any provision shall be made re- 
specting the place where, or the manner in which, or the person 
with whom, any part of the wages shall be laid out, such contract 
shall be illegal. 

S. 3. The entire amount of such wages shall be paid in coin; 
every payment in goods, or otherwise, shall be illegal. 

S. 4. Artificers may recover so much of their wages as have 
not been paid in coin, in the manner provided for the recovery of 
servants’ wages, or other lawful wages. 

S. 5. In an action for wages brought by such artificer, the de- 
fendant shall not be allowed to make any set-off in respect of 
goods supplied by him, or by any shop in which he is interested. 

S. 6. No employer of such artificer shall have an action against 
him, for goods supplied on account of wages by the employer, or 
from any shop in which he is interested. 

S. 7. If such artificer, his wife, widow, or child under age, 
become chargeable to the parish, the overseers may recover from 
the employer any wages earned within the three preceding months, 
and which were not paid in coin. The amount recovered to be 
applied in reimbursing the parish. _ 

8.8. This act not to invalidate the payment of wages in bank 
notes, or checks payable on demand, if the artificer consents. 

8.9. Any employer entering into a contract, or making any 
payment hereby declared illegal, shall, for the first offence, forfeit 
not exceeding ten, nor less than five pounds; for the second, not 
exceeding twenty nor less than ten pounds; and for the third 
offence shall be deemed guilty of a misdemeanor, and on convic- 
tion be liable to a fine not exceeding 1001. 

S. 19. This act is to apply only to artificers employed in the fol- 
lowing trades; viz. in making, casting, converting, or manufac- 
turing of iron or steel, or any branches thereof; or in working 
mines of coals, iron, stone, limestone, salt-rock ; or in working of 
stone, slate, or clay; or in making salt, bricks, tiles, or quarries; 
or in making nails, chains, rivets, anvils, vices, spades, shovels, 
screws, keys, locks, bolts, hinges, or other articles of hardwares 
made of iron or steel; or of any plated articles of cutlery, or of 
any wares made of brass, tin, lead, pewter, or other metal, or of 
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any japanned wares whatsoever; or in making, spinning, throw- 
ing, or otherwise preparing any kinds of woolen, worsted, yarn, 
stuff, jersey, linen, fustian, cloth, serge, cotton, leather, fur, hemp, 
flax, mohair, or silk manufactures whatsoever; or in making or 
otherwise preparing, any glass, porcelain, china, or earthenware, 
or any branches, or processes thereof, or any materials used there- 
in; or in making or preparing of bone, thread, silk, or cotton lace, 
or lace made of mixed materials. 

S. 20. This act not to extend to any domestic servant, or servant 
in husbandry. 

S. 23. This act not to prevent employers from supplying to any 
such artificers, medicine or medical attendance, or fuel, or mate- 
rials, or tools, if such artificers be employed in mining, or hay, 
corn, &c. to be consumed by any horse or other beast of burden 
employed by such artificers; nor from demising to any artificer 
any tenement for rent; nor from supplying him with victuals 
dressed under the roof of such employer, and there consumed ; 
nor from making a deduction from the wages in respect of such 
rent, medicine, fuel, materials, tools, &c.; or for money advanced 
to such artificer for any such purposes; provided that such a de- 
duction shall not exceed the real value of such articles supplied, 
and shall not be made unless the agreement for such deduction 
be in writing. 

S. 24.. Employers may advance money to artificers to be con- 
tributed to any friendly society or savings’ bank, or for relief in 
sickness, or education of children. 





INTELLIGENCE AND MISCELLANY. 


The liberty of the citizen dependent upon the independence of the 
Judiciary. In the Address of Mr. Gray, delivered at Boston on 
the late anniversary of Washington’s birth day, speaking of the 
constitutional limitations of the different branches of the govern- 
ment, he presents the connexion of personal liberty with the inde- 
pendence of the judiciary in a very striking light, in the following 
passage. 


‘It is obviously in vain, that these limitations and restrictions 
should be stated, unless they are enforced and maintained, by 
holding every act of power, which transgresses them, to be void, 
and rendering it in fact inoperative. This is accomplished by 
the Judiciary, the one, uniform, all pervading power, which keeps 
every part of the system in its place, determining the effect of the 
laws in each disputed case, and of course their validity, as well 
as their construction. It is independent of the Legislature ; since 
it would be mere mockery to refer a citizen complaining of the 
invasion of his rights, to those of whom he complains, or to their 
dependents, for a remedy. Its authority, also, is coextensive with 
that of the Legislature, and must be so in every free government ; 
since otherwise some laws will exist, which are either not enforced 
at all, but obeyed or disobeyed by every man at pleasure ; and so 
far as these extend, this would be anarchy, not government; or 
else they are are enforced by some other than judicial power, by 
some other power than that, which gives full hearing, and fair trial, 
and deliberate judgment, according to law; and this would be 
tyranny, not freedom. 

‘Yet even the judicial power is not arbitrary, and absolute, but 
is subjected to every restraint and control compatible with its im- 
partial and efficient action. Those who administer it, have no 
discretion whatever as to its exercise. ‘The power of deciding on 
the validity of a law is not their prerogative, to be exerted or not, 
according to their will. It is the right of each individual, who 








s2ee an 














Mr. Gray’s Address. 449 


may think himself aggrieved by any law, to call on them to deter- 
mine its validity, for his protection. In that case, it is their duty 
to do so, and it is only in that case, that they have the power. 

‘Their decisions, moreover, are not mere orders, directing what 
shall be done in each particular case, but determinations of right, 
founded on systematic and declared rules, and of course uniform, 
so that each case is a precedent for all others like it. This prin- 
ciple limits their discretion, compels them to mete out to all men 
the same measure of justice, and tends to secure deliberation, and 
to prevent partiality, since they can never know on whom or in 
what manner the rule established by any decision will ultimately 
operate most powerfully. That, which affects a stranger today, 
may affect themselves or their children tomorrow. It has been 
objected to this principle, that it gives them the power of legislation, 
and enables them, by the decision of any one case, to make that 
to be law, which was not law before. But this is not so. For if 
it were so, then the very case decided must have been determined 
unjustly, by a law made after it arose. There is an obvious dif- 
ference between deriving arule from principle or analogy, to govern 
cases not previously contemplated and provided for, and altering 
one already established and acknowledged. Besides, al] contro- 
versies must be determined, and if the effect of uniformity in de- 
ciding them is like that of ordinary legislation, the effect of the 
want of it would be like thatof the worst kind of legislation, or 
rather of the arbitrary power, which, under the name of legislation, 
makes a special law for each particular case. 

‘ The proceedings of the Judiciary are public, and their ultimate 
decisions, together with the grounds of them, are made known 
and transmitted to future times, in order that they may feel that 
each decision must not only put at stake their reputation for wis- 
dom and integrity among their contemporaries, but must abide the 
judgment of posterity; and that they may therefore always act 
under a deep sense of their responsibility to that power, which is 
the last appeal of right and reason upon earth — Public Opinion — 
Not the popular opinion of the day ; but that public opinion, which 
speaks the wisdom of ages, and whose throne is from generation 
to generation. 

‘ The liberty of the citizen requires, that this should be the only 
ultimate coercive power in the state: that he should never be 
compelled finally to submit even to an act of the Legislature itself, 
the highest depositary of political power, without an opportunity 
to be fully heard, both as to its validity and its construction, before 
a tribunal as independent of every external influence as can be 
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devised, and deciding on his rights under all possible restraints 
and the most solemn responsibilities. 

‘It is not unnatural, that those, who have been trained up, and 
have had their characters formed and their feelings fixed in the 
other high departments of government, should occasionally com- 
plain of the judicial authority, which keeps their own power, or 
that of the body, to which they belong, within prescribed limits. 
But an intelligent people, well aware that all restrictions of dis- 
cretionary power are securities of private right, and more desirous 
to maintain their own liberties than to extend the prerogative of 
their agents, will feel little sympathy with these complaints even 
from the lips of those popular favorites, whose opinions on all 
other subjects are listened to with the highest respect. 

‘The only end of these and of all other restrictions and limita- 
tions in government is to secure to every man the power of using 
al] his natural faculties, and the common privileges of social life, 
as freely as is consistent with the exercise of the same power by 
others. ‘The complete accomplishment of this object would be 
the consummation of liberty on earth, which has often been 
dreamed of by the Philosophical Framers of imaginary republics, 
but never so nearly approached in practise as by this system. 

‘ All the parts of this system, indeed, are not peculiar to Amer- 
ica, several of the most important being derived from the land of 
our origin. But that combination of the whole, which produces 
the results we experience, especially the great result of making 
private right paramount to legislative power, has no where else 
been seen in efficient action.’ 


Proposed bill in the British Parliament for the amendment of 
the law of inheritance. 

There is no preamble to this bill. The enacting parts are as 
follow :— 

1. The meaning and extent of the following words are defin- 
ed : —‘ Land’ shall extend to all kinds of hereditaments, corporeal 
or incorporeal, and however descendible, and to money to be laid 
out in the purchase of lands, and to chattels and other personal 
property transmissible to heirs; ‘the purchaser’ shall mean the 
person who last acquired the land otherwise than by descent, or 
by any escheat, partition, or enclosure, by the effect of which the 
land shall have become part of or descendible in the same manner 
as other land acquired by descent; ‘ Descent’ shall mean the 
title to inherit land by reason of consanguinity, as well where the 
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heir shall be an ancestor or collateral relation, as where he shall 
be a child or other issue; ‘ Descendants’ of any ancestor shall 
extend to all persons who must trace their descent through such 
ancestor; ‘the Person last entitled to land,’ shall extend to the 
last person who had aright thereto, whether he did or did not 
obtain the possession or the receipt of the rents and profits there- 
of; ‘Assurance’ shall mean any deed or instrument (other than a 
will) by which any land shall be conveyed or transferred at law 
or in equity; and every word importing the singular number only, 
shall extend and be applied to several persons or things as well as 
one person or thing; and every word importing the masculine 
gender only, shall extend and be applied to a female as well as a 
male. 

2. Descent shall always be traced from the purchaser, and the 
last owner shall be considered to be the purchaser unless the con- 
trary be proved. 

3. Heir entitled under a will of a testator who shall die after the 
3lst day of December, 1832, shall take as dévisee, and a limita- 
tion to the grantor or his heirs shall create an estate by purchase. 

4. Where heirs take by purchase under limitations to the heir 
of their ancestor, afier 3lst of December, 1832, the land shall 
descend as if the ancestor had been the purchaser. 

5. Land may be limited, after 31st of December, 1832, to a 
person and his heirs on the part of any lineal ancestor, and the 
descent shall be traced as if such ancestor had been the purchaser. 

6. When there is a failure of heirs of the purchaser, the last 
owner shall be considered to be the purchaser. 

7. Brothers, &c. shall trace descent through their parent. 

8. Lineal ancestor may be heir to his issue in preference to 
collateral persons claiming through him; so that the father shall 
be preferred to a brother or sister, and a more remote lineal 
ancestor to any of his issue, other than a nearer lineal ancestor or 
his issue. 

9. The male line to be preferred. 

10. The mother of more remote male ancestor to be preferred 
to the mother of the less remote male ancestor. 

11. Half-blood, if on the part of a male ancestor, to inherit after 
the whole-blood of the same degree; if on the part of a female 
ancestor, after her: so that the brother of the half-blood, on the 
part of the father, shall inherit next after the sisters of the whole- 
blood, on the part of the father and their issue; and the brother 
of the half-blood, on the part of the mother, shall inherit next after 
the mother. 
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12. After the death of an alien who has not been passed by in 
the descent, his descendants may inherit. 

13. After the death of a person attainted, and who shall have 
died before such descent shall have taken place, his descendants 
may inherit, unless such land shall have escheated in consequence 
of such attainder before the Ist day of January, 1833. 

14. The act not to extend to any descent which shall take 
place on the death of any person who shall die before the said Ist 
day of January, 1833. 

15. Limitations made before the Ist of January, 1833, to the 
heirs of a person then living, shall take effect as if the act had not 
been made. Legal Observer, Sept. 10. 





Practical Advice to Articled Clerks. On the Mode of Study. 

I. Resolve not to be disheartened by difficulties; perseverance 
will overcome them. There is scarcely any thing impossible to 
unceasing diligence, and there are few things worth having that 
are very easily attained. 

II. Refer continually to the latest edition of the Law Diction- 
ary and Blackstone’s Commentaries for an explanation and defini- 
tion of the terms which will be daily met with. These references 
will open the mind to a due comprehension of what is heard or 
read, and lead imperceptibly to the attainment of considerable le- 
gal information. 

In order to prevent any terms which may have been heard or 
used in the course of the day from being forgotten, note them in 
writing as they arise, so that in the evening or morning they may 
be searched for, and an explanation and definition obtained from 
the Law Dictionary or Blackstone’s Commentaries. 

III. When beginning a book, read and consider the preface, 
and particularly the heads of the contents of all the chapters, so as 
to have a thorough view of the design and object of each book, and 
this view should always be preserved ; and before beginning a 
chapter, read and consider the heads of the contents of the chap- 
ter. No one can read with effect unless he keeps in mind the 
head or principle sought to be established in the book, and in each 
particular chapter. 

IV. Allot a certain number of pages to be read daily, and cal- 
culate the time which the book will take to read, and let nothing 
divert you from reading the alloted quantity. Should you be un- 
avoidably prevented from reading the alloted quantity in one day, 
be sure to make up that quantity on the succeeding day. Asa 
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daily preparation to reading, work a question of some complexity 
in arithmetic, or a problem in Euclid. This will set the mind 
thinking, excite the requisite degree of attention, and ease the 
labor of reading. 

V. Apply all your mind and heart to the subject on which you 
read, and be not content with reading words and turning over 
leaves. If you are sincerely desirous of acquiring knowledge, the 
greater the difficulty the greater will be the pleasure when over- 
come. He that is content.with doing only what others do, will 
have more rivals than he is aware of, and these will prevent his 
succeeding in his profession. If he do more than is done by oth- 
ers, he reduces the number of his rivals, and his success is more 
certain. 

VI. The law is not so complicated as is generally conceived. 
Most of the difficulties in the administration of justice arise out of 
disputes as to the facts and circumstances of each particular case, 
which each party is inclined to bend to suit his own interest. 
Hence the important part which a solicitor and an advocate has 
to perform, is to collect, investigate, and nicely to discriminate 
and arrange the facts, dates, and circumstances of his case in such 
exact order and method so that they may flash conviction to the 
mind of those to whom thev are to be submitted. 

VII. Order and method, therefore, as well in acquiring a know- 
ledge of the profession as in the practice of it, must be placed in 
the foremost ground, and is absolutely necessary to be observed 
and attended to; and with a view to acquire a habit of order, let 
every thing, even the most minute and unimportant, be done reg- 
ularly and systematically. 

Mr. Butler states in his Reminiscences that he was enabled to 
accomplish what he did by — 

1. Early rising. 

2. Systematic division of his time. 

3. Abstracting himself from all company and from all diversions 
likely to interest him highly. 

4. Avoiding reading, writing, or thinking on modern politics. 

5. Directing his attention to one object at a time. 

6. Reading the best book on a subject, and consulting others 


as little as possible ; but when the subject was controversial, read- 
ing the best book on each side. 


7. Finding out men of information, and when in their company 
listening, and not talking. 
Legal Observer, Aug. 20 
VOL. VII.—NO. XIV 57 
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Combination to refuse the payment of taxes. ‘ All government 
(says Sir William Temple) is a restraint upon liberty, and under 
all the dominion is equally absolute, where it is in the last resort.’* 
This is a truth, which, however obvious, has been mistaken by 
several professed speculators on government, and by very many 
persons who take up without examination the notions on political 
matters commonly current in society. It is often imagined that, 
in free governments, the sovereign power is less absolute than in 
despotisms ; whereas, in every government, the sovereignty must 
reside somewhere, and wherever it resides, must necessarily be 
uncontrolled. Moreover, it is supposed that in free governments 
the laws derive their power from some supposed contract between 
the government and the people, and from the sanction of the pop- 
ular will, while in arbitrary monarchies force is the only sanction 
of the law. Nevertheless, it is quite certain, that in no govern- 
ment, whether free or despotic, is there any contract made be- 
tween the sovereign and the people; that this contract is a mere 
fiction, hardly deserving the name of a fiction of law; that no 
option is given to any man born in the country, whether he will 
obey the laws and conform to the public ordinances, but his dis- 
obedience of them is punished, without his assent to them being 
asked ; in short, that every sovereign power imposes on its sub- 
jects the duty of implicit submission to its commands, and can 
only compel that obedience by force. This must of necessity be 
the ultima ratio of all goverments. All commands of a sovereign 
suppose a power to inforce them. All civil law must ultimately 
rest on criminal law, to carry its decisions into effect. This power 
is no other than brute force. Although this last resource may be 
easily had recourse to, and the criminal may peaceably attend 
the constable to the jail and the hangman to the scaffold, yet its 
effects are not less visible. It is the fear of force which renders 
the employment of force unnecessary. However unwilling we 
may be to allow it, the coarse expedient of the application of mus- 
cular strength is the last stage of appeal in the complicated system 
of civilized society. 

We have been induced to make these remarks by a wish to 
dissipate, as far as in us lies, an erroneous notion which has lately 
got abroad in this country, that obedience to a government is a 
matter of choice; that a distinction is to be taken between rebellion 
and disobedience, between active and passive resistance; that 
combinations may, for example, be legally formed to refuse the 
payment of taxes, though combinations to attack the tax-gatherer 
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would be illegal. Many ingenious treatises have been written to 
define the point, at which rebellion becomes justifiable, and the 
dangers of submission may be fairly considered to outweigh the 
dangers of resistance ; but this scheme of resistance without rebel- 
lion, of overthrowing a government in due form of law, is to us 
an entirenovelty. We propose, therefore, in the following remarks, 
briefly to examine whether an agreement of the nature just 
described, is or is not, according to our law, a punishable offence. 

Without entering into that department of the law of conspiracy 
which relates to private injuries, we conceive that it may be safely 
laid down that all agreements between several persons to effect in 
common some object contrary to public policy, or mischievous to 
the community, and dangerous to the government, is a conspiracy, 
and punishable as such. The acts by which this object is tobe 
accomplished, may be in themselves indifferent, when done singly ; 
but when done in concert, with a view to the further end, they 
assume a guilty complexion. No act in itself can be more inno- 
cent than the resignation of an officer in the army; yet, an agree- 
ment among all the officers of a regiment to resign on the eve o 
a battle, might obviously be attended with the most dangerous 
consequences, and could only be contrived for some purpose hurtful 
to the state. Accordingly, it has been held that a combination 
of officers in the East India Company’s service to resign, is illegal, 
and their resignation is void.!_ In the King v. Mawbey and others,? 
Grose J. arguendo says: ‘In many cases, an agreement to doa 
certain thing has been considered as the subject of an indictment 
for a conspiracy ; though the same act, if done separately by each 
individual without any agreement among themselves, would not 
have been illegal. As in the case of journeymen conspiring to 
raise wages, each may insist on raising his wages if he can: but 
if several meet for the same purpose, it is illegal, and the parties 
may be indicted for a conspiracy.’ In Clifford v. Brandon,* which 
was an action of assault and false imprisonment, Sir J. Mansfield 
C. J., in summing up to the jury, made the following remarks in 
regard to the theatrical riots which prevailed at that time. ‘ The 
audience have certainly a right to express, by applause or hisses, 
the sensations which naturally present themselves at the moment, 
and nobody has ever hindered, or would ever question, the exercise 
of that right. But if any body of men were to go to the theatre 
with the settled purpose of hissing an actor, or even of damning a 


14 Burr. 2472. 26 T. R. 636. 32 Campb. 369. 








456 Intelligence and Miscellany. [ April, 


piece, there is no doubt that such a deliberate and preconcerted 
scheme would amount to a conspiracy, and that the persons con- 
cerned in it might be brought to punishment.’ Although these 
remarks only fell from the Court in the course of argument, yet 
the principle on which they are founded was fully recognised and 
established in Rex v. De Berenger.! This was a motion in arrest 
of judgment on an indictment for conspiracy to raise the price of 
the funds by false rumors. Lord Ellenborough: ‘I am perfectly 
clear, that there is not any ground for the motion in arrest of 
judgment. A public mischief is stated as the object of the con- 
spiracy. ‘The conspiracy is, by false rumors, to raise the price 
of the public funds and securities; and the crime lies in the act 
of conspiracy and combination to effect the purpose, and would 
have been complete, although it had not been pursued to its con- 
sequences, or the parties had not been able to carry it into effect. 
The purpose itself is mischievous, it strikes at the root of a vendible 
commodity in the market,’ &c. Bayley, J.: ‘To raise the pub- 
lic funds may be an innocent act; but to conspire to raise them 
by illegal means, and with a criminal view, is an offence.’ With 
how much greater force do these remarks apply to an agreement 
to withhold the payment of taxes? Although a refusal to pay 
taxes is so far illegal, that it is a disobedience of the law, yet it 
cannot be doubted that no man can be punished for refusing 
singly to pay his taxes more than for refusing to pay his debts. 
But if the raising of the funds by undue means is a public mischief, 
how much more is the controlling of the houses of parliament, the 
crippling of the administration, and the embarrassing the whole 
machine of government, a public mischief? In fact, in cases of 
conspiracy, the means taken to effect the object are indifferent ; 
they may be lawful or unlawful, so that the object be mischievous. 
The object for which persons combine to refuse the payment of 
taxes is not confined to taxation; it is not to save their own pockets, 
or to seek to defraud the revenue: they aim at an ulterior end, 
viz. to check the motions of the government, and to subject thie 
ruling power to their dictation. By whatever means, whether by 
the refusal to pay taxes or otherwise, any persons compass this 
object in common, they become, by the very agreement, conspira- 
tors. No act is necessary to constitute the offence: the crime is 
made complete by the mere agreement, without any measure being 
taken in furtherance of it. ‘A bare conspiracy to do a lawful act 
‘oan unlawful end, is a crime, though no act is done in consequence 
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thereof. Even when the acts are done, they are only evidence, 
and aggravation of the conspiracy itself.” 

Upon these grounds we entertain no doubt that an agreement 
of several persons to refuse the payment of the public taxes and to 
leave the government to enforce payment by distress or imprison- 
ment, formed for the purpose of influencing the decisions of polit- 
ical measures, is, from the very beginning a conspiracy, and, 
therefore, a punishable offence. 

Conspiracy is a misdemeanor, and punishable at the discretion 
of the court with fine and imprisonment, or either. In several 
cases the penalties inflicted have been severe.* It has been long 
decided, that cases of conspiracy are within the jurisdiction of the 
sessions.* London Law Magazine. 


Lord Hardwicke’s Character, by Lord Chesterfield. 


Lord Hardwicke was, perhaps, the greatest magistrate this 
country ever had. He presided in the Court of Chancery above 
twenty years; and in all that time none of his decrees were ever 
reversed, nor the justness of them questioned. ‘Though avarice 
was his ruling passion, he was never in the least suspected of any 
kind of corruption, —a rare and meritorious instance of virtue 
and self-denial under the influence of such a craving, insatiable, 
and increasing passion. He had great and clear parts; understood, 
loved, and cultivated the belles lettres. He was an agreeable, 
eloquent speaker in parliament, but not without some little tincture 
of the pleader. Men are apt to mistake, or at least seem to mis- 
take their own talents, in hopes, perhaps, of misleading others to 
allow them that which they are conscious they do not possess. 
Thus, Lord Hardwicke valued himself more upon being a great 
minister of state, which he certainly was not, than upon being a 
great Chancellor, which he certainly was. All His notions were 
clear, but none of them great. Good order and domestic details 
were his proper department. The great shining parts of govern- 
ment, though not above his parts to conceive, were above his 
timidity to undertake. Though he had been Solicitor and At- 
torney General, he was by no means what is called a prerogative 
lawyer; he loved the constitution, and maintained the just pre- 
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rogative of the Crown, but without stretching it to the oppression 
of the people. He was naturally humane, moderate, and decent ; 
and when by his former employments be was obliged to prosecute 
state criminals, he discharged that duty in a very different manner 
from most of his predecessors, who were too justly called the 
blood-hounds of the Crown. He was a cheerful, instructive com- 
panion, humane in his nature, decent in his manners, unstained 
with any vice, (avarice excepted,) a very great magistrate, but by 
no means a great minister. 


Ancient Salaries of Judges. 

Fees and salaries are now undergoing a general revision: it 
may, therefore, not be inappropriate to notice the stipends of the 
dignitaries of the law in by-gone days. 

It appears, according to Dugdale, that there is no authentic 
account of the salaries of the Justices at Westminster before the 
eleventh year of Henry 3, the Liberate Rolls before that time 
being all perished: but then Will. de Insula and R. Duket had 
each of them 10 marks per annum out of the Exchequer. 

In 23 Heh. 3, the fees were incresved; Will. de Culeworth, 
one of the Justices of the Common Fiexs, had, per annum, a fee 
of 201. 

In 27 Hen. 3, Alexander de Swereford, a Baron of the Ex- 
chequer (and Chief as it should seem), had, per annum, 40 marks. 

In 38 Hen. 3, John de Wyville, one of the Barons of that Court, 
20 marks. 

In 43 Hen. 3, Gilbert de Preston, then one of the Justices of 
the King’s Bench, had, per annum, 401. 

In 44 Hen. 3, Roger de Thurkilby, one of the Justices of the 
Court of Common Pleas, per annum, 100 marks. But Dugdale 
supposes that he was then Chief Justice in that Court, though 
there was a Justiciarius Anglie at the same time; for Robert de 
Briwes, then also a Justice in the said Court of Common Pleas, 
had no more than, per annum, 401. 

The fee of Will. de Wilton, the next Chief Justice of the Court 
of Common Pleas, was advanced to 100/. per annum. 

The fee of the other Judges in that Court being but 40/. a piece. 

So also the salaries were enlarged in the Exchequer. 

In 49 Hen. 3, Roger de la Laye, one of the Barons there, had 
40/. per annum; but this was not held long, for Gilbert de Pres- 
ton, Chief Justice of the King’s Bench in 35 Hen. 3, received but 
100 marks per annum. Nor had he more in the beginning of 
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King Edward I.’s time, when he was Chief Justice of the Court 
of Common Pleas, 

After this they sunk more: for Thomas de Weyland, Chief 
Justice of the Common Pleas in 7 Ed. 1, had but 40/. per annum ; 
and Walter de Wymburne, another Justice of the same Court, 40 
marks ; which proportion, viz. 40/. per annum to the Chief Jus- 
tices of both benches, and 40 marks a piece to the Justices and 
Barons of the Exchequer, continued till 23 Ed. 3, as may appear 
by the Liberate Rolls of those times. 

Then the salary of the Chief Justice of the King’s Bench shrunk 
more, viz. to 50 marks per annum (which is no more than 33. 
6s. 8d.) ; the yearly fee of the Chief Justice of the Common Pleas 
being augmented to 100 marks per annum; the Chief Baron of 
the Exchequer having no more than 40/. per annum, and the other 
Justices of both benches and Barons of the Exchequer being re- 
duced to 20/. per annum. 

In 28 Ed. 3, it appears that Thomas de Seton, then one of the 
Justices of the King’s Bench, had 80 marks per annum. 

In 36 Ed. 3, the Chief Baron and other Barons of the Exchequer 
had all alike, viz. 40. per annum. 

In 39 Ed. 3, the Justices of the Common Pleas 40/. per annum. 
The Chief Justice of the King’s Bench 100 marks. The other 
Justices of that Court 40/. per annum. 

In 5 Rich. 2, the Justices of the Common Pleas no more than 
40 marks per annum; so also in 8 and 14 Rich. 2. 

In 1 Hen. 4, the Chief Baron, and other the Barons of the Ex- 
chequer, but 40 marks per annum. The Chief Justice of the 
Common Pleas 40/.; the other Justices of that Court, 40 marks. 

In 3 Hen. 4, the Chief Justice of the King’s Bench 40/. per 
annum. And in 9 Hen. 4, John Colepeper, one of the Justices 
of the Common Pleas, 55 marks per annum. 

In 18 Hen. 6, the Judges of the Courts at Westminster, the 
King’s Attorney and King’s Serjeants, exhibited a petition in 
parliament; whereupon, it seems, the King issued writs to the 
treasurer and chamberlain of his Exchequer requiring to be certi- 
fied what salaries had been paid to the Justices of the King’s 
Bench and Coinmon Pleas, Justices of Assize, and also the Ser- 
jeants at Law and Attorney in the Common Pleas: and likewise 
what moneys had been paid unto them for their winter and sum- 
mer robes for the greater part of ten years preceding. 

After days, says Dugdale, they had (as it seemeth,) an increase 


in their salaries, and likewise an allowance in money for their 
robes. 
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In 1 Ed. 4, John Markham, then Chief Justice of the King’s 
Bench, had a yearly pension of 170 marks, as also 106s. 11d. and 
a sixth part of a halfpenny for his Christmas robe, and 66s. 6d. 
for his robe at Whitsuntide. 

In 1 Hen. 7, Sir William Huse, Knt., constituted Chief Justice 
of the same Court, had 140 marks for his better support, and 106s. 
11d. and a sixth of a halfpenny for his winter robe, as also 66s. 
6d. for his robe at Whitsuntide. 

In 37 Hen. 8, there was a further increase of fees, viz. to the 
Chief Justice of the King’s Bench, and his successors for the time 
being, 30/. per annum; to every Justice of that Court and their 
successors, 20/. per annum; and to every Justice of the Common 
Pleas 20/. per annum. Dugdale’s Origines Juridiciales, cap. 40. 
Legal Observer, Aug. 20. 


MEDICAL JURISPRULENCE. 
Effects of Burning on the Human Body. 


The following cases and the accompanying remarks, abridged 
from the Edinburgh Medical and Surgical Journal, by the editor 
of the London Legal Observer, will be highly interesting to the 
medical jurist, and may be serviceable to every criminal lawyer. 

1. The first was the case of a man named Gilchrist, who was 
condemned and executed. This case happened at Glasgow. 

The prisoner and his wife lived on tolerable good terms, but 
used to take fits of rambling, and get drunk for daystogether. At 
last, on one of these occasions, after their return home in the 
evening, the people who lived in the floor above them heard a 
noise like that of two persons struggling, and soon afterwards a 
rattling or gurgling, and moaning, as of one choaking, or bleeding 


=? 


to death. ‘They so strongly suspected all was not right, that they 
called down to Gilchrist through the floor, that they were afraid 
he was killing his wife. In no long time they were further 
alarmed by the smell of fire and the filling of the house with 
smoke ; upon which they went down to Gilchrist’s apartment and 
demanded admission. After some delay he admitted them, and 
in doing so appeared to them to have come out of an inner room, 
where he said he had been asleep in bed. On letting them in he 
stumbled over the body of his wife, who lay in the outer apartment, 
quite dead, kneeling before a chair, and very much burnt. 

In these circumstances, the prisoner was accused of having 
murdered her, and then burnt the body to conceal the manner of 
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death; while, on the contrary, he alleged he had gone to bed 
tired, and knew nothing of what had befallen her till he was 
awaked by his neighbors; and that he presumed her clothes had 
caught fire while she was intoxicated, and burnt her to death. 

‘Unfortunately,’ observes Dr. Duncan in his notes, ‘there were 
no data to decide this question. ‘The medical gentlemen who had 
been appointed to examine the body merely reported that they 
found the body so much burnt that they could learn nothing from 
it as to the cause of death. The general evidence was all against 
the prisoner. He was accordingly condemned, although the pre- 
cise manner of his wife’s death was not proved even presumptively ; 
and the sentence was put in execution; but to the very last he 
vehemently and solemnly denied that he was guilty.’ 

2. It is singular, that within a year Dr. Duncan had an oppor- 
tunity of applying these views in a similar judicial case, which 
occurred at Leith. 

The general evidence was of the same nature as in the case of 
Gilchrist, but even stronger against the prisoner. He lived on 
bad terms with his wife. On the evening of her death she returned 
home at a late hour with a lighted candle, after getting some 
whiskey at a neighbor’s. At this time the prisoner was in bed; 
but some time afterwards there was heard a considerable noise, 
like that of struggling and of chairs pushed up and down the 
room; and after this the man was heard in an adjoining bedroom 
endeavoring to quiet his child, who was crying. 

Presently the neighbors were alarmed by a strong smell of fire 
proceeding from the prisoner’s apartments. They therefore 
knocked at his door for admission; but in vain: all the noise 
they could make did not bring him to the door. At last a man 
forced his way in by breaking the window of the outer room. On 
entering, he found the room full of smoke, and observed something 
burning red in a corner, over which he instantly threw a pitcher 
of water, and which proved to be the body of the woman burning 
on the hearth. Several persons now entered the inner room, 
where they found the prisoner either asleep or feigning to be so. 
On being roused and told of his wife’s death, he expressed neither 
surprise nor sorrow, but coolly demanded by what authority his 
neighbors broke into his house, and threatened to send for a con- 
stable to commit them. Under such circumstances, the presump- 
tion of his having been accessary to his wife’s death was strong, 

The dead body was examined under the sheriff’s warrant, and 
Dr. Duncan was present. ‘We found,’ says he, ‘some parts of 
the body, especially the belly, burnt toa cinder. It was not there 
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we could expect to find any proof whether the burning had been 
before or after death: the action of the fire had been too violent. 
We then examined the parts on which it had acted more mode- 
rately, namely, the face and extremities; and here we discovered 
what we were unanimous in considering to be incontestable proof 
that the woman had been burnt to death —that she had been set 
fire to while alive, and had died in consequence of the burning. 
There was every mark of vital reaction; some spots merely red 
and inflamed; others scorched to a hard transparent crust, but 
surrounded with distinct redness; and a great many blisters filled 
with lymph, perfectly different from those produced on the dead 
body, which are not filled with a fluid, but with air or vapor. In 
short, we found appearances exactly similar to those of fire on a 
living body; and therefore we reported, as our unanimous opinion, 
that the deceased was burnt to death.’ 

As there was no proof that the prisoner had set fire to her, he 
was not found guilty; but in consequence of the extremely suspi- 
cious nature of the general evidence, and especially the circum- 
stance of the man apparently pretending to sleep in defiance of his 
neighbors’ attempts to awake him with loud knocking, the jury 
returned the intermediate verdict of not proven. 

‘I think,’ continues Dr. Duncan, ‘that in the last case, and 
probably also in the first, the woman was burnt to death. One cir- 
cumstance worthy of particular notice occurred in both; I allude 
to the violent and destructive action of fire, compared with the small 
quantity of combustible matter consumed. In both cases these 
unfortunate women were burnt to death, and their bodies deeply 
scorched by their clothes alone; for in neither was there any trace 
of burning in the house or furniture. I examined the last case 
on the spot. The woman was found on the hearth with part of her 
clothes unburnt, and achair from which she had fallen, quite entire. 
She was dead when the neighbors entered and in the dark the 
body was discovered by a red light issuing from it.’ 

Osservations BY Dr. Curistison.—This interesting narrative 
gives rise to various reflections. In the first place, I think it is ex- 
tremely difficult to avoid the conclusion thatthe body was in that sin- 
gular state in which itis apt to undergo spontaneous combustion, or 
I should rather say, to be preternaturally combustible. It is 
difficult to explain otherwise the great extent of the burn which was 
inflicted. Secondly, ‘ although,’ says Dr. Christison, ‘ the subse- 
quent experiments will show that Dr. Duncan was perfectly right 
in his opinion, and the grounds on which he rested it, an important 
question arises, and was indeed very ingeniously started by the 
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Crown counsel at the trial, in reference to the opinion that the wo- 
man was burnt to death — whether the redness and blisters remarked 
on the edge of the scorched parts might not have arisen immediately 
after strangling, or some other cause of death than burning, during 
the period when a lingering vitality remains in the body, and when 
undoubtedly certain phenomena ofa vital nature are frequently 
observed. The medical witnesses at the trial admitted that the 
question could not be answered decisively, on account of the want 
of the necessary facts; but that they did not consider it at all 
probable that blisters, at least, could be produced even immedi- 
ately after death. It will be seen presently that they were right 
in regard to both blisters and redness. Thirdly, as to the pris- 
oner not being awakened by the noise of the neighbors, which 
even Dr. Duncan was disposed to consider suspicious, I have to 
observe, that, from what has come under my own observation, this 
circumstance cannot be considered evidence against the man. 
Those who have not had their attention called accidentally to the 
matter, will scarcely believe how profoundly some persons sleep, 
more especially working people, after their day’s labor is over. I 
have met with an instance where the loudest noise I could make 
at a door and window close to the bed where the sleeper lay, did 
not rouse him; and a boy of my acquaintance, after a long excur- 
sion one day, not only slept out all the noise his family could make 
at his bedroom door, which he had locked inside, but literally 
continued to sleep, till his father, in a state of alarm, cut out a 
panel of the door with an axe, and entering the room, shook him 
by the shoulders. 

In an inquiry into the criterions by which a burn inflicted dur- 
ing life may be distinguished from one produced after death, the 
following considerations must be kept in view. 1. What are the 
phenomena of vital reaction which appear immediately after the 
infliction of a burn during life, and remain after death? 2. Do 
these phenomena appear in every instance of severe burning, even 
when the person survives but a few minutes, or a single minute? 
3. Can they be produced or imitated by any of the effects of 
burning produced immediately after life is extinct? Such are the 
points I propose to settle in the succeeding investigation. 

1. and 2. Of the effects which follow the application of heat to 
the living body, the most immediate is a blush of redness to a 
considerable extent around the burnt part— removable by gentle 
pressure — disappearing in no long time—and not permanent 
after death. Next to this in order, and occurring indeed most 
generally at the very same time, is a narrow line of deep redness 
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separated from the burnt part by a stripe of dead whiteness — 
bounded towards the white stripe by an abrupt line of demarca- 
tion — passing at its outer edge, by insensible degrees, into the 
diffuse blush already described, but not capable of being removed, 
like it, by moderate pressure. This line of redness may be 
seen very distinctly after the application of the actual cautery, 
the immediate effects of which represent exactly what may be 
looked for in a case of speedy death by burning. The redness ts 
obviously caused either by extravasation, or very minute capillary 
injection of the true skin. In every instance in which I have 
watched the effects of the actual cautery, as well as in the cases 
which have been observed at my request by others, it appeared in 
a very few seconds; sometimes in five, generally within fifteen, 
and once only so late as thirty seconds. I mean, that in this 
short space of time, the inner edge of the redness surrounding the 
cauterised part was deep crimson, and incapable of being removed 
by pressure. I have further examined carefully this appearance 
in the bodies of persons burnt a few hours before death, and never 
failed to observe it, forming a line on the entire skin near the 
burn, from a quarter to half an inch in breadth, and about half 
an inch from the burn. ‘The next appearance in point of order is 
blistering. I have not been able to determine the usual period at 
which blisters are formed. But from the observations I have 
made, it is obviously an uncertain consequence of a burn, if life 
be extinguished a few minutes afterwards. When the burning 
body is a scalding fluid, blisters generally appear in a very few 
minutes; yet sometimes, in very extensive burns of this kind, es- 
pecially in young children, there is no vesication at all even in 
many hours. When the burning cause is an incandescent body, 
vesication is by no means so invariable a consequence as might be 
supposed. For example, it is seldom witnessed at all round the 
edge of a burn produced by the actual cautery, probably on account 
of the circumseribed manner of applying the heat. At the same 
time, it is certainly often observed very soon after an ordinary 
burn, such as arises from the clothes catching fire; and the case 
of the woman in the second trial proves that it may occur even 
when the individual is burnt to death on the spot, and consequently 
does not survive the burn many minutes. ‘The other vital conse- 
quences of burns ensue at too remote a period to be of any use for 
the object now in view. 

3. It follows, then, that the only effects of burns which appear 
immediately after the injury, and remain in the body, are, first, a 
narrow line of redness near the burn, not removable by pressure: 
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and, secondly, blisters filled with serum: that the former is an 
invariable effect, but that the latter is not always observable when 
death follows the burn in a few minutes. 

Before these appearances can be assumed as indicating that the 
burn was inflicted during life, it remains to be inquired whether 
they can be produced or imitated immediately after death, while 
vitality still lingers in the body, or (to use Bichat’s phrase) while 
organic vitality survives the extinction of animal life. For this 
end the following experiments were instituted, partly by myself, 
partly by my friends at my request. In every instance the ap- 
pearances are described from my personal inspection : — 

Experiment 1st, —In a stout young man, who poisoned himself 
with laudanum, a very hot poker and a stream of boiling water 
were applied to the skin of the chest and inside of the arm one 
hour after death. Next day no blisters or redness were visible 
on or near the burns. At the parts burnt with scalding water, 
the cuticle appeared as if ruffled, and could be very easily rubbed 
off; but there was not a trace of moisture on the true skin beneath. 
At the parts burnt with the poker, the whole thickness of the skin 
was dried up, brownish, and translucent, but entirely free of red- 
ness or blisterings on or around them. 

Experiment 2d.— A stout young woman died in ten or twelve 
days of a low typhoid fever, and at her death was but little atten- 
uated. Ten minutes after death, boiling water was poured in a 
continuous stream on the breast and outside of one of the legs. 
The body was examined in a day and a half. On the leg, no 
trace whatever could be discovered of the action of heat. On the 
breast, the place where the water had been poured on it was of a 
very pale brownish hue, the cuticle slightly shrivelled, dry, brittle, 
and easily scratched off. The surface of the true skin below was 
dry: and around the burnt part there was not a vestige of redness 
or blistering. In this instance the heat was applied so soon after 
death, that the gentleman who applied it felt convinced he ob- 
served the chest heave up when the hot water was poured on it. 

Experiment 3d.— A very powerful athletic young man poisoned 
himself with laudanum; and, although the stomach-pump was 
successfully applied not many hours after he had swallowed it, 
continued completely comatose, and without any sign of sensibility 
under the ordinary stimulants. Four hours before death, a tin 
vessel, filled with boiling water, was applied on several parts of the 
arms; and a hot smoothing-iron was held on the outside of the 
hip-joint. Half an hour after death, a red-hot poker was applied 
to three places on the inside of the arm. ‘The body was examin- 
ed in thirty-eight hours 
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Some of the spots burnt during life presented a uniform blister 
filled with serum. On two there was no blister; but the cuticle 
was gone, and the true skin dried into a reddish translucent mem- 
brane, at the edge of which there were drops of serum, and also 
particles of the same fluid dried by evaporation. Round all these 
spots there was more or less scarlet redness, particularly round 
the two spots last mentioned. A bright red border, half an inch 
wide, surrounded the whole burns; and the redness was not in 
the slightest degree diminished by firm pressure. The spots burnt 
after death were some of them charred on the surface and not 
elevated ; two presented vesications, but the blisters were filled 
with air; the cuticle over them was dry and cracked, and the 
surface of the true skin beneath was also quite dry. On the white 
parts of the skin there was no adjacent redness. At a part of the 
edge of two of the burns, however, the lividity which appeared 
on this, as on most dead bodies, approached very near the mar- 
gin; but the discoloration could be almost entirely removed by 
moderate pressure continued for a minute. 

Experiment 4th. — Half an hour after amputation of a leg, a 
cauterising iron was applied to it. Around the cauterised part 
whiteness and dryness were produced, but no redness or vesica- 
tion. 

Experiment 5th.—'Two hours after death, subsequent to am- 
putation of the arm, a cauterising iron was applied to the remain- 
ing arm. ‘The appearances were the same as in the last experi- 
ment. 

Experiment 6th.— Ten minutes after the amputation of a leg, 
a cauterising iron was applied to it. The effects were the same 
as in the fourth experiment, except that blisters were formed 
round the burn; dry, however, and filled with air. 

From these experiments it appears that the application of heat 
to the body even a few minutes only after death, cannot produce 
any of the signs of vital reaction formerly described. It farther 
appears, that the lividity which follows death in most instances 
may assume such an arrangement as to imitate the red border 
produced by a burn during life. But an experienced person can 
easily recognise the appearance put on by lividity ; and if its gen- 
eral appearance should not serve to characterize it, it may at once 
be known by the effect of continued moderate pressure in remov- 
ing the redness. It should be understood, then, that, so far as the 
preceding experiments go, a line of redness near the burn, not 
removable by pressure, and likewise the formation of blisters filled 
with serum, are certain signs of a burn inflicted during life. 
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Lord Chancellor Brougham. On the first of September last, the 
Chancellor concluded the sittings with a speech beginning as 
follows : 

‘It isa great satisfaction to me, in taking my leave of the bar 
and of the suitors, to know that I have been able to dispose of all 
the arrears of the business of this Court, and that there are no 
appeals undisposed of — no petitions unanswered — and no causes 
now unheard, except those which are not ready, and which have 
been put upon the files of the Court subsequently to last June. 

‘It is a very great relief to the Court —it will be a very great 
relief to the bar — it will be a very great relief to all professional 
men, — as I know it will be a very great relief to the suitors, — 
for them to feel that they shall have their business henceforth 
going regularly on, not encumbered by arrears, and not having 
their minds oppressed with the harassing prospect of never getting 
through their business. 

‘In the course of next term, the benefits of all this will be felt ; 
and it will be found that the time has been well bestowed which 
we have been lately occupying, though it may have pressed hard 
upon the bar, upon suitors, and upon other professional men, who 
have been anxiously attending the Court. It has pressed hard 
also on the Court, but [ have been willing to bear that pressure, 
knowing well the public will feel the full benefit next term. It 
was said to a great man, the most illustrious of all my predecessors, 
that he allowed the pressure of business upon him to be more than 
he could bear; to which he replied, “‘ The duties of life are more 
than life,’— memorable words, to be had in everlasting remem- 
brance by all men who serve their country.’ 

On the 23d of September, in reply to Lord Londonderry’s (we 
must say) most injudicious and illiberal attack, he explained the 
manner in which this feat had been performed: ‘I sat on Good 
Friday and on Easter Monday, from ten in the morning till six at 
night, when almost all other persons were resting from their labors 
and enjoying their vacation. I believe I am the first Chancellor 
who ever sat on Good Friday, and that I am the first Chancellor 
who ever sat on Easter Saturday and Easter Monday, since the 
institution of the office. I claim no merit for all this. I seek no 
praise for so doing — but it is only mere justice to myself that 
compels me to state the fact. In performing my duty in the Court 
of Chancery I have uniformly acted upon the maxim, ‘ Take care 
of the minutes, and the hours will take careofthemselves.” Acting 
up to to that maxim I have made it my constant practice to take 
my seat in the Court as the clock was striking ten, and I have 
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continued to sit there until eleven or twelve o’clock at night. I 
attend to every thing that is said there. I endeavor to get 
acquainted with the case before me as quickly as I can, to shorten 
as much as possible the discussions with regard to it, and in fact, 
to go through with it with as much rapidity as I can. ‘This is 
the way in which I endeavor to despatch the business of the Court.’ 

On Lord Mansfield’s once intimating an intention to sit on a 
Good Friday, Serjeant Davy is said to have observed to him, that 
if he did sit on that day, he would be the first judge who had done 
so since Pontius Pilate. Lord Brougham, however, beats Pontius 
Pilate hollow, having sat on Easter Saturday and Easter Monday 
too; and we have little doubt that, by the time the Marquis attacks 
him again, he will be in a condition to add Christmas day and 
Sunday to his list of disregarded observances. But we are not 
overburthened with scruples ourselves, and have a deadly antipathy 
to cant; so let us pass on to the great question in dispute, whether 
the business, so miraculously disposed of, has been satisfactorily 
or unsatisfactorily got through. Now we have taken the greatest 
pains to arrive at a just conclusion on this matter by inquiring of 
all sorts of practitioners, and the result is certainly unfavorable to 
the Chancellor. We are not, indeed, prepared to maintain that 
many of his judgments are wrong, though some are currently 
spoken of as hardly fit to bear the test of a bond fide appeal; but 
his ordinary mode of proceeding in Court, his habit of interrupting 
counsel by curt and testy remarks, pretending to anticipate all the 
bearings of the case, and seizing all possible occasions for the 
exercise of his rhetorical skill, have given very general offence ; 
whilst, on the other hand, his unacquaintance with the practice 
of the Court, not unfrequently exposes him to the ludicrous neces- 
sity of coaxing counsel to speak at length upon points which an 
efficient Chancellor would dispatch by a word. Although, there- 
fore, the professional opinion of Lord Brougham be not quite so 
bad as his venerable friend’s —the ever-lauded but uncompromising 
philosopher of Westminister — it is undoubtedly very different from 
that which those who judge from newspapers have formed of him. 
London Law Magazine. 


Rewards to Informers. The following curious facts appear in 
the article Informer in the Encyclopedia Americana : 

‘To encourage the apprehending of certain felons, divers 
English statutes of 1692, 1694, 1699, 1707, 1720, 1741, and 1742, 
granted rewards of from 10 to 50 pounds sterling, to such as should 
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prosecute to conviction highwaymen, counterfeiters, and thieves. 
These acts were passed at the time of the troubles in Great Britain, 
occasioned by the risings of the Jacobites, when, with the increase 
of political criminals, the number of private offenders was thought 
to be increasing also. By the law of 1699, besides the £40, an 
immunity from all parish offices (overseer of the poor, churchwar- 
den, &c.) was allowed to any person who should prosecute to con- 
viction a felon guilty of burglary, horse-stealing, &c. The Ty- 
burn tickets (as the certificates of exemption were called) could be 
sold, as the first was of no use to a man who received a second, 
and were actually sold in large cities, like Manchester, at high 
prices (from 250 to 300 pounds sterling.) The amount of the 
rewards (without including the 'Tyburn tickets,) in the 40 counties 
of England, for 1798, was £7700, and, in 1813, it had risen to 
£18,000. The abuses which originated from this system were 
horrible. ‘The police officers made a trade of it, by seducing poor, 
ignorant persons, chiefly foreigners, to crimes (principally the 
issuing of counterfeit money,) in order to gain the reward by 
prosecuting them for the offence. A certain McDaniel confessed 
(1756) that he had caused, by his testimony, 70 men to be con- 
demned to death. He was brought to the bar with two others, but 
the people, fearing they were to be acquitted, treated them with 
such violence, that they were killed on the spot. In 1792, a sim- 
ilar case happened, in which 20 men had become the victims of 
an informer. A more recent case, in 1817, excited greater indig- 
nation. Four police officers, who had entered into a conspiracy 
against the life of poor men, were condemned to death, but, on 
account of some judicial formalities, were released by the twelve 
judges (the united members of the three chief tribunals in West- 
minster hall), and escaped without punishment. They had in- 
duced several poor women to pass counterfeit money, and seized 
them in the act. In other cases, such men endeavored to change 
a small offence into a capital crime ; for instance, if one had stolen 
the work-bag of another, they swore that it had been tied with a 
string or ribbon to the arm, and torn from it by violence, by which 
theft was transformed into robbery, and, instead of imprisonment, 
the punishment was death, and the informer received the price of 
blood (£50). A revolting case of this kind happened (1817) 
when two soldiers, who were wrestling with another, in sport, for 
a wager of one shilling, were condemned for robbery by the arti- 
fice of a police officer, and escaped with the greatest difficulty from 
an undeserved punishment. Small offences were kept secret by 
the police officers, and the perpetrators watched, until as they 
VOL. VII.—NO. XIV. 59 
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termed it, they weighed 40 pounds sterling. For prosecution to 
conviction of any person attempting to pass counterfeit bank notes 
(which is a capital crime,) the bank pays £30, and, for the pros- 
ecution of a person issuing counterfeit coin, £7. Several persons 
have become the victims of this provision. The police officers 
very well knew the counterfeiters, and those who made it a trade 
to induce women and children to change their false notes, and 
deliver them into hands of the police ; but they spared the true 
authors of the crime, as good customers, and denounced the poor 
wretches employed by them, who were condemned by the jury 
upon the slightest suspicion, and executed without mercy. Alder- 
man Wood asserted, in parliament, that, in the year I818, at a 
visitation of the prison he had found 13 men, mostly Irishmen and 
Germans, who had received counterfeit money, from others to buy 
bread, had been seized in the act, and condemned, without any 
regard to their assertions that they were ignorant of the character 
of the money. These rewards were abolished in 1818, by an act 
of parliament (58 George III, c. 70,) but the abuse in respect to 
the bank notes remained as before. ‘The desire of obtaining the 
rewards for the conviction of offenders has recently tempted the 
police officers to prosecute unhappy individuals, who, during the 
hard times, complained loudly against the government, and accused 
it of injustice and hostility to the middling class of citizens. 
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Sherman, Judge (Ohio) his opinion, as to who are lite pendente 
purchasers, 274, 

Slavery, the general practice of, in the early ages of the world 5, 
its first introduction into America. 

Slave trade, origin of, 7. 

Slaves, character of, 17. 

Set-off, See offset. 

Specialties, on making 20 years an absolute bar to actions on, 193. 

Speeches of Daniel Webster, remarks upon, 101 to 112. 

Stearns on Real actions, notice of 2d edition of, 246. 

Story J. commentaries on law of bailments by, reviewed, 128. 

Study, mode of, for articled clerks, 452. 

T 

Taxes, combination to refuse the payment of, is an indictable 
offence, 454. 

Thacher Judge, notice of his charge to grand jury, 242. 

Trespasser, when a mate may be sued as such, for punishment in- 
flicted on a seaman by order of the master, considered, 73. 

Tindal, Sir N. C. Ch. J. of the English C. C. Pleas, sketch of, 
250. 

Twyne’s case commented on, 26. 

Tyrwitt’s Reports, cases selected from Ist vol. of, 419. 

V 

Variance, law of, alterations proposed by commissioners in Eng- 
land relative to, 82. 

Vaughan, baron of the Exchequer, sketch of, 256. 

Vendee of chattels, what possession by, necessary to protect his 
claim against creditors or subsequent purchasers of vender, 20, 

29. 

Verdict, the rule requiring unanimity in a jury to support, consid- 
ered, 317; modifications suggested, 318. 

Villeins, nature of their duties and occupation, 293. 

Virginia, slavery in, when first introduced, 7; prejudices against 
slaves, 7; their rapid increase, 10; laws relatives to slaves as 
property, 11; as persons, 13; punishments for offences of slaves 
against the commonwealth, 14; for offences against persons and 
property, 15; digest of reports in, 203. 

W 

Wages, the contract of seamen for, is dissolved by shipwreck and 

their abandoning the vessel, 34; the policy of law to connect 


the right to wages with safety of the ship, 32; the insurance of 
them considered, 339. 
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Ware's, Judge, opinion as to claim of étnengi or ‘wages, after ship- 
wreck and abandonment, out of the: wreck saved by other persons 
without their aid, 31; as to master’s right to discharge of sea- 
men in foreign port, for what causes, 37; as to master’s right 
to punish his seamen, and the kind and degree of punishment 
he mayjinflict, ang when a mate will be justified by a captain’s 
orders, 73. “iis 

Webster, Daniel, the speeches and forensic arguments of, reviewed, 
99; character of his eloquence, 101; his speeches considered. 

Written documents, change relative to proving them, recommend- 


ed, 299. 


ERRATA. 
In the article on Virginia Slavery, 13th No. Jurist, for January, 1832. 
Page 13, line 6, insert ‘ have’ before, no name, title, &c. 
«* 15, line 30, for ‘has no terror, is no penalty,’ read, has neither terror 
or penalty. 











